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Report  of  the  Attorney  General  *  s 
Advisory  Committee  on  Mediation 
in  Family  Law 


CHAPTER  1 


INTRODUCTION 


In  March  of  1987  Attorney  General  Ian  Scott  estab¬ 
lished  the  Advisory  Committee  on  Mediation  in  Family  Law.  The 
decision  to  establish  this  Committee  arose  out  of  the  Attorney 
General's  interest  in  alternative  dispute  resolution 
techniques  and  his  wish  to  increase  access  to  justice  in 
Ontario. 


Mediation  in  family  law  has  been  available  in 
Ontario  for  several  years  by  virtue  of  provisions  in  the 
Children's  Law  Reform  Act  and  the  Family  Law,  1986.  Recent 
changes  in  the  Divorce  Act,  1985  specifically  encourage  the 
use  of  mediation  for  resolving  issues  of  custody  and  access. 

Despite  the  existence  of  these  statutory  provisions 
and  the  delivery  of  some  mediation  services  in  Ontario,  a 
coherent  or  consistent  path  for  mediation  in  family  law  in 
Ontario  has  not  emerged. 

The  availability  of  and  increased  demand  for 
mediation  in  family  law  also  raised  a  number  of  issues  of 
interest  to  women.  Serious  and  legitimate  concerns  were 
expressed  that  mediation  services,  if  uncontrolled,  could  work 
an  injustice  on  battered  women  and  children,  could  take 
advantage  of  those  women  who  were  in  an  inherently  weak 
bargaining  position  vis  vis  their  spouse  and  could  promote 
joint  custody  of  children  in  circumstances  that  were  not  in 
the  child's  best  interest. 

Given  the  lack  of  a  specific  plan  for  mediation  in 
family  law  and  the  above  concerns.  Attorney  General  Ian  Scott 
determined  that  an  advisory  committee  of  experts  in  the  area 
should  be  established  to  examine  the  role  and  function  of 
mediation  in  family  law  in  Ontario  and  to  devise  a  mediation 
pilot  project  that  could  be  thoroughly  evaluated  to  determine 
whether  or  not  substantial  funds  should  be  invested  in  this 
form  of  alternative  dispute  resolution. 

The  membership  of  the  Committee  represents  a  group 
of  individuals  with  professional  interest  and  expertise  in  the 
areas  of  mediation  and  family  law.  Prominent  members  of  the 
Family  Law  bar  have  participated  along  with  representatives 
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from  the  Bench,  government,  mediators  and  mental  health 
professionals.  A  special  effort  was  made  to  ensure 
representation  from  outside  Toronto  and  the  Committee's 
membership  therefore  included  representatives  from  London, 

Kingston  and  Hamilton. 

The  Committee  was  chaired  by  Michael  G.  Cochrane,  a 

counsel  from  the  Policy  Development  Division  of  the  Ministry 
of  the  Attorney  General. 

Other  representatives  included  Ms.  Donna  Hackett, 
Senior  Justice  Policy  Adviser  in  the  Ontario  Women's  Direc¬ 
torate.  Ms.  Hackett  was  responsible  for  ensuring  that  the 
Committee  had  before  it  a  comprehensive  and  clear  picture  of 
the  concerns  of  women  with  respect  to  mediation  in  family  law. 
Ms.  Hackett ' s  secondment  with  the  Directorate  ended  before  the 
Committee  completed  its  deliberations.  Ms.  Celia  Denov, 
Director  of  Policy  and  Research,  became  the  Directorate's 
representative . 

The  Committee  had  valuable  input  from  the 
perspective  of  the  Bench  from  His  Honour  Judge  Van  Ouzer  of 
the  Unified  Family  Court  in  Hamilton-Wentworth .  In  addition 
Family  Law  Commissioner,  Roger  Timms  provided  a  unique 
perspective  on  mediation  in  family  law  at  the  Supreme  Court  of 
Ontario  level . 

Representatives  of  the  Family  Law  bar  included  two 
family  practitioners,  Ms.  Fran  Kiteley  and  Mr.  Philip  Epstein. 
Mr.  Epstein  is  the  head  of  the  Family  Law  Section  of  the  Law 
Society  of  Upper  Canada  Bar  Admission  Course. 

The  perspective  of  the  lawyer  mediator  was  provided 
by  Ms.  Judith  Ryan,  who  is  both  an  experienced  mediator  and 
lawyer.  She  is  also  the  Past  President  of  Family  Mediation 

Canada . 


Molly  Knowles,  the  co-ordinator  of  the  Frontenac 
Mediation  Project  in  Kingston,  and  Ms.  Joan  Kelly  of  the 
Provincial  Court  (Family  Division)  Mediation  Service  at  311 
Jarvis  Street  in  Toronto  and  Unified  Family  Court  in  Hamilton- 
Wentworth,  contributed  their  expertise  as  mediators  and 
administrators  to  the  Committee's  work. 

The  perspective  of  mental  health  professionals  was 
provided  by  Dr.  Peter  Jaffe  and  Dr.  Gary  Austin  of  the  London 
Family  Court  Clinic  and  London  Custody  Access  Project 
respectively.  Dr.  Chamberlain,  a  psychiatrist.  Director  of 
the  Supreme  Court  Mediation  Service  and  Executive  Director  of 
the  George  Hull  Centre  for  Children  and  Families  also  provided 
insights  from  his  field. 
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Ms.  Shelley  Spiegel  was  an  ex  officio  member  of  the 
Committee  by  virtue  of  her  position  as  Policy  Advisor  to 
Attorney  General  Ian  Scott.  She  is  also  a  lawyer  and 
mediator. 


Ms.  Audrey  Devlin  is  a  private  mediator  practicing 
in  Toronto  and  represented  the  views  of  private  non-lawyer 
mediators.  At  the  time  of  her  appointment  to  the  Committee, 
she  was  also  Special  Assistant  for  Legislation  and  Policy  in 
the  office  of  the  Honourable  John  Sweeney,  Minister  of 
Community  and  Social  Services. 

The  Committee  was  also  assisted  by  two  articling 
students  from  the  Ministry  of  the  Attorney  General,  Policy 
Development  Division,  Ms.  Robin  Alsop  and  Ms.  Catherine  Welsh. 

The  structure  of  the  following  report  is  based  on 
what  Committee  members  felt  were  the  most  pressing  questions 
with  respect  to  mediation  in  family  law.  A  variety  of  issues 
were  identified  at  the  outset  of  our  work.  As  the  Committee 
met  from  month  to  month,  various  Committee  members  made 
presentations  with  respect  to  the  issues.  This  was  followed 
by  1  ively  debates  on  the  positive  and  negative  consequences  of 
any  proposal.  From  the  debate  a  consensus  frequently  emerged 
about  what  should  be  done  to  address  that  particular  issue  in 
terms  of  future  mediation  services  in  Ontario. 

The  Ontario  Women's  Directorate  took  issue  with  a 
number  of  matters  discussed  by  the  Committee.  In  particular, 
these  differences  are  indicated  in  the  text  where  they  affect 
the  conclusions  of  the  Committee,  and,  with  respect  to  Chapter 
4,  entitled  'Women's  Concerns',  by  Appendix  A  to  that  chapter. 

Differences  of  opinion  by  Fran  Kiteley  and  Judy  Ryan 
are  also  expressed  in  the  Report. 

While  the  Committee  spent  almost  18  months 
identifying,  discussing  and  resolving  issues  in  mediation, 
enthusiasm  remained  high.  What  follows  is  this  Committee's 
view  of  the  best  direction  for  mediation  in  family  1  w  in 
Ontario. 

Note  from  the  Chairman: 

The  following  report  is  a  very  collaborative  effort 
and  the  product  of  consensus.  Every  member  of  the  Committee 
made  a  personal  commitment  and  contribution  to  the  development 
of  the  final  product.  It  should  be  noted  that  Committee 
members  served  as  volunteers  and  without  remuneration.  Each 
and  every  one  deserves  hearty  thanks,  if  not  medals. 

By  necessity  the  task  of  actually  writing  and 
assembling  the  report  fell  to  myself  as  Chairman.  Drafts  were 
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prepared  and  circulated  over  the  Committee's  lifetime  and 
through  discussion  a  consensus  emerged  on  the  issues.  Where 
disagreements  arose  with  respect  to  final  conclusions  the 
appropriate  Committee  member  wrote  their  own  dissent  and  in 
some  cases,  actually  selected  where  it  would  appear  in  the 
report.  No  editorial  changes  were  made  to  the  opinions 
expressed  and  as  such,  they  stand  on  their  own. 

The  Committee  as  a  whole  can  take  full  credit  for 

the  creativity  and  thoroughness  of  the  Report.  If  the 
quality  of  expression  sometimes  suffers  then  I  take  the 
responsibility. 
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Report  of  the  Attorney  General ' s 
Advisory  Committee  on  Mediation 
in  Family  Law 


CHAPTER  2 


THE  EXECUTIVE  SUMMARY 


The  Attorney  General's  Advisory  Committee  On 
Mediation  in  Family  Law  met  from  June  of  1987  to  August  of 
1988,  having  been  asked  to  consider  the  role  and  function  of 
mediation  in  family  law  in  Ontario  and  to  devise  a  model 
mediation  pilot  project.  The  Committee  was  comprised  of 
fourteen  individuals  interested  in  and  knowledgeable  about 
mediation  in  family  law  and  the  issues  surrounding  its 
development.  Its  membership  included  representatives  of  Bench 
and  Bar,  government,  mediators  and  the  mental  health 
profession. 

The  Committee  identified  the  following  issues  as 
those  requiring  consideration  and  resolution  if  a 
comprehensive  plan  was  to  be  developed  for  future  mediation  in 
family  law  in  Ontario: 

(i)  What  role  should  mediation,  as  opposed  to  litigation, 
play  in  resolving  disputes? 

(ii)  Which  issues  are  suited  to  mediation? 

(iii)  Should  mediation  be  voluntary  or  mandatory? 

(iv)  Should  mediation  be  open  or  closed? 

(v)  When  is  mediation  most  effectively  made  available? 

(vi)  What  is  the  role  of  the  mediator? 

(vii)  What  kind  of  intake  and  screening  needs  to  done  prior 

to  mediation? 

(viii)  How  can  women's  concerns  about  domestic  violence, 
mediator  bias  and  power  imbalances  be  addressed? 

(ix)  What  is  the  role  of  independent  legal  advice  in 
mediation  services? 

(x)  What  is  the  most  effective  way  to  expose  potential 
users  of  mediation  to  this  new  form  of  alternative 
dispute  resolution? 
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(xi)  What  role  does  public  legal  education  play  in  the 
area  of  family  law? 

(xii)  What  is  necessary  to  ensure  that  mediators  are 

qualified  to  deliver  such  services  to  the  public? 

(xiii)  What  is  the  best  model  for  the  delivery  of  mediation? 

(xiv)  How  should  mediation  services  be  standardized  on  a 

province  wide  basis? 

(xv)  How  should  a  mediation  service  be  evaluated  ©nee  it 

is  in  place? 

(xvi)  What  role,  if  any,  does  the  mediation  model  have  in 

relation  to  other  issues  concerning  supervised  access 
facilities  or  arbitration  of  family  disputes? 

The  Committee  members  engaged  in  a  thoughtful  and 
enthusiastic  debate  on  the  various  answers  and  options  raised 
by  these  questions.  The  Committee,  subject  to  the  differences 
of  opinion  noted  from  time  to  time  in  the  Report,  reached  a 
consensus  on  over  fifty  major  points  which  may  be  summarized 
as  follows: 


(i)  Summary  of  Committee's  Conclusions  with  Respect  to 

Mediation  in  Family  Law. 

Conclusion  1.  Mediation  in  family  law  matters  is  a  voluntary 
non-adversarial  alternative  dispute  resolution  mechanism  in 
which  an  impartial  mediator  assists  clients,  of  a  relatively 
equal  bargaining  position,  to  reach  a  mutually  satisfactory 
agreement  on  issues  affecting  the  family.  In  doing  so, 
mediation  tries  to  assist  clients  to  come  to  an  agreement  in 
the  hope  that  it  will  encourage  increased  compliance  with  the 
agreement  and  thereby  reduce  the  need  to  turn  to  the  court  for 
enforcement  or  clarification. 

Conclusion  2.  Mediation  also  seeks  to  provide  clients  with 
the  negotiation  skills  that  will  allow  them  to  resolve  future 
disagreements.  It  may  reduce  family  tension  and  conflict,  may 
reduce  the  wasting  of  family  assets  in  litigation,  and  may 
reduce  the  judicial/legal  workload  in  the  area  of  family 
disputes  thereby  saving  costs  in  the  administration  of 
justice . 

Conclusion  3.  Mediation  in  family  law  is  not  intended  to 
replace  the role  of  the  courts  or  the  adversarial  process  in 
family  disputes.  It  is  not  just  an  alternative  to  the 
adversarial  process  but  a  complementary  adjunct. 

Conclusion  4 .  Mediation  in  family  law  in  Ontario  is  available 
on  a  voluntary  basis,  that  is,  provided  both  parties  agree. 
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Such  mediation  is  available  by  virtue  of  provisions  in  the 
Family  Law  Act,  1986#  the  Children's  Law  Reform  Act  and  is 
specifically  encouraged  by  provisions  in  the  Divorce  Act, 

1986  . 

Conclusion  5.  Mediation  in  family  law  in  Ontario  has  been  a 
positive  development  and  should  be  more  widely  available  in 
accordance  with  the  model  proposed  by  this  Committee. 

Conclusion  6.  Current  mediation  services  in  Ontario  are 
essentially a  patchwork  of  models  that  are  not  funded  or 
supported  in  any  consistent  way.  While  some  existing  services 
are  fulfilling  a  need  they  are  not  available  on  a  widespread 
basis  across  the  province.  Mediation  should  be  available  to 
persons  in  all  regions  of  Ontario. 

Conclusion  7.  The  mediation  model  offered  in  Ontario  should 
be  comprehensive  and,  therefore,  available  for  any  or  all 
family  issues.  Mediation  offered  in  accordance  with  the  model 
proposed  by  this  Committee  should  not  include  mediation  of 
family  violence. 

Conclusion  8.  Mediation  in  family  law  is  only  effective  when 
those  using  it  do  so  willingly  and  voluntarily.  Therefore 
mediation  in  Ontario  should  be  available  on  a  voluntary  basis. 
Either  the  client  or  the  mediator  should  be  able  to  terminate 
mediation  at  any  time. 

Conclusion  9.  While  mediation  should  be  voluntary,  the 
delivery  of  publicly  funded  mediation  services  or  access  to 
the  family  court  process  should  be  subject  to  a  procedural 
requirement  for  a  one  time  attendance  at  a  public  legal 
education  session  early  in  the  process.  Such  a  requirement 
could  be  dispensed  with  by  the  court  in  appropriate  cases  such 
as  cases  involving  violence  or  where  to  do  so  would  be  in  the 
best  interests  of  children.* 

Conclusion  19.  On  the  basis  of  research  to  date  there  is  no 
evidence  to  suggest  that  mediation  works  a  hardship  on  its 
clients.  Genuine  and  serious  concerns,  however,  have  been 
expressed  about  the  potential  impact  of  mediation  on  spouses 
and  children.  The  availability  and  encouragement  of  mediation 
in  family  law  should  be  subject  to  the  provision  of  adequate 
safeguards,  as  set  out  in  the  model,  for  (i)  the  protection  of 
battered  spouses  and  children,  (ii)  sensitivity  to  power 
imbalances  between  spouses,  and  (iii)  protection  against 
mediator  bias.* 

Conclusion  11.  The  public  legal  education  session  should 
deliver  standardized  information  about: 


(i)  family  law  generally; 

(ii)  mediation's  role  and  function; 
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(iii)  the  role  and  function  of  the  adversarial  process  in 
the  courts; 

(iv)  information  about  the  rights  and  obligations  of 

spouses  and  the  rights  of  children  in  family  law;  and 

(v)  local  resources. 

Conclusion  12.  The  public  legal  education  session  should  be 
considered  as  a  part  of  the  safeguards  referred  to  in 
Conclusion  10  and  must  raise  and  be  sensitive  to  the  issues  of 
domestic  violence,  power  imbalances  and  mediator  bias. 

Conclusion  13.  The  public  legal  education  session  must  not 
permit,  or  unwittingly  facilitate,  unwanted  contact  between 
spouses  or  other  clients,  nor  should  spouses  or  other  clients 
be  required  to  attend  together.  The  session  should  be  made 
available  to  them  in  the  absence  of  the  other  party.  The 
information  session  could  be  offered  to  groups  or  individuals 
in  a  lecture/seminar  format  or  by  video  cassette. 

Conclusion  14.  The  public  legal  education  session  may  raise 
questions  about  mediation  or  the  adversarial  process.  A 
mediator  and  lawyer  should  be  available  to  answer  such 
questions  if  the  clients  so  request . 

Conclusion  15.  Families  in  conflict,  and  the  public 
generally,  require  more  information  about  family  law,  the 
adversarial  process  and  mediation.  The  Ministry  of  the 
Attorney  General  in  conjunction  with  other  ministries, 
agencies,  the  Ontario  Women’s  Directorate,  organizations 
representing  mediators  and  lawyers,  and  other  interested 
groups,  should  deliver  public  legal  education  about  mediation 
services  and  the  adversarial  process  so  that  clients  are 
informed  consumers  of  such  services. 

Conclusion  16 .  Domestic  violence  for  the  purposes  of  this 
report  is  defined  as  follows:  the  intent  by  a  spouse  to 
intimidate,  either  by  threat  or  by  use  of  physical  force  on 
the  other  spouse's  person  or  property.  The  purpose  of  the 
assault  is  to  control  that  spouse's  behaviour  by  the 
inducement  of  fear.  Underlying  all  abuse  is  a  power  imbalance 
between  the  victim  and  the  offender. 

Conclusion  17.  Acts  of  domestic  violence  are  most  effectively 
"dealt  with  through  the  enforcement  of  the  Canadian  Criminal 
Code  provisions  with  respect  to  assault  and  the  provincial 
offences  contained  in  the  Family  Law  Act,  1986  and  Children 8  s 

Law  Reform  Act. 


Conclusion  18.  Acts  of  violence  should  never  be  mediated  nor 
should  the  criminal  or  provincial  offences  noted  above.  Such 
offences  should  not  figure  in  any  way  in  negotiations  or 

mediation  of  other  issues  affecting  the  family.* 
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Conclusion  19.  The  mediation  model  must  be  vigilant  to  screen 
out  potential  users  of  mediation  who  have  been  rendered 
incapable  of  negotiating  or  mediating  as  a  result  of  domestic 

violence.* 

Conclusion  20.  At  all  stages  of  mediation,  but  especially  at 
intake,  the  mediation  service  must  make  concerted  efforts  to 
identify  potential  users  of  mediation  who  have  experienced  or 
are  experiencing  domestic  violence.  The  mediation  service 
must  determine  whether  the  domestic  violence  renders  the 
client  in  an  unequal  bargaining  position  that  would  prevent 
them  from  negotiating.* 

Conclusion  21.  Those  persons  who  do  intake  for  the  mediation 
service  should  be  specifically  trained  to  recognize  and  deal 
with  evidence  of  domestic  violence  and  be  able  to  provide  an 
atmosphere  in  which  spouses  feel  comfortable  disclosing  the 

presence  of  violence. 

Conclusion  22.  Where  a  client  has  been  identified  as  having 
experienced  domestic  violence  and  as  having  been  rendered 
incapable  of  negotiating  as  a  result,  the  mediation  should  be 
terminated  and  the  client  encouraged  to  obtain  immediate 
independent  legal  advice  and  to  consider  applying  for 
protective  orders  as  soon  as  possible.* 

Conclusion  23.  Determinations  concerning  whether  the  domestic 
violence  renders  a  client  incapable  of  bargaining  are 
necessarily  subjective.  In  making  such  decisions  a  mediator 
or  intake  worker  should  err  on  the  side  of  caution  and  in 
favour  of  terminating  mediation  when  domestic  violence  is 
disclosed . * 

Conclusion  24.  Where  domestic  violence  has  been  disclosed  but 
the  intake  worker  or  a  mediator  has  determined  that  the  client 
has  not  been  rendered  incapable  of  negotiating,  wants 
mediation  and  has  independent  legal  advice,  the  mediator 
should  still  consider  conducting  the  mediation  in  a  manner 
that  offers  maximum  protection  for  the  spouse.  In  such 
circumstances  the  mediator  should  consider  seeing  the  clients 
separately,  the  use  of  shuttle-mediation,  urging  frequent 
contact  with  their  separate  lawyers  and  other  protective 
measures . * 

Conclusion  25.  The  relationship  between  domestic  violence, 
mediation,  the  adversarial  process  and  marriage  breakdown  must 
be  evaluated  as  a  part  of  the  overall  evaluation  ©f  the 
mediation  service. 

Conclusion  26.  Mediation  should  be  available  before 
proceedings  have  been  commenced,  during  the  course  of 
proceedings  and  after  the  completion  of  legal  proceedings. 
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Conclusion  27.  The  Rules  respecting  matrimonial  cases  should 
be  amended  to  provide  that  prior  to  the  commencement  of 
proceedings,  either  spouse  may  request  mediation  and  that, 
upon  receipt  of  such  joint  request,  mediation  services  will  be 
offered  to  the  parties. 

Conclusion  28.  The  point  at  which  mediation  takes  place  can 
be  important.  There  is  evidence  to  suggest  that  mediation  may 
be  effective  early  in  the  process  before  the  clients  have 
become  polarized  through  a  financial  and  emotional  investment 
in  the  litigation.  Similarly,  there  is  evidence  that 
mediation  is  equally  effective  later  in  the  process  when  the 
clients  have  tired  of  litigation.  Effectiveness  in  terms  of 
timing  varies  case  by  case  and  sweeping  generalizations  are 
therefore  difficult  beyond  stating  that  mediation  should  be 
available  at  all  stages  of  conflict. 

Conclusion  29.  Concerns  have  been  expressed  about  the 
confidentiality  of  mediation  and  the  way  it  is  made  available, 
in  particular,  whether  mediation  should  be  "open"  or  "closed". 
Both  forms  of  mediation  are  currently  available  in  Ontario  by 
virtue  of  the  Children's  Law  Reform  Act  and  the  Family  Law 
Act,  1986.  "Open"  mediation  means  that,  at  the  conclusion  of 
the  mediation,  the  mediator  files  or  prepares  a  full  report  on 
the  mediation,  including  anything  that  the  mediator  considers 
relevant  to  the  matter  in  mediation.  In  such  mediation, 
evidence  of  anything  said  or  of  any  admission  or  communication 
made  in  the  course  of  mediation  is  admissible  in  a  proceeding 
whether  both  clients  to  the  proceeding  consent  or  not. 

"Closed"  mediation  means  that  at  the  conclusion  of  the 
mediation,  the  mediator  files  or  prepares  a  report  that 
either,  sets  out  the  agreement  reached  by  the  clients  or, 
states  only  that  the  clients  did  not  reach  agreement  on  the 
matter.  In  such  mediation,  evidence  of  anything  said  or  any 
admission  or  communication  made  in  the  course  of  the  mediation 
is  not  admissible  in  any  proceeding,  except  with  the  consent 
of  all  parties  to  the  proceeding. 

Conclusion  30.  Both  open  and  closed  mediation  have  strengths 
and  shortcomings.  However,  both  types  of  mediation  should  be 
available  in  any  mediation  model  offered  in  Ontario.  The 
choice  between  open  and  closed  mediation  should  be  that  of  the 
clients  and  it  should  be  an  informed  choice.  Clients  should 
be  made  aware  by  the  mediator,  prior  to  any  mediation  taking 
place,  of  the  consequences  of  using  one  type  as  opposed  to  the 
other.  For  example,  clients  should  be  informed  that 
regardless  of  whether  open  or  closed  mediation  is  selected,  if 
child  abuse  is  disclosed  the  mediator  will  be  under  a  legal 
obligation  to  report  it  to  the  appropriate  authorities.  By 
contrast  evidence  of  domestic  violence  disclosed  in  closed 
mediation  is  not  subject  to  similar  disclosure  requirements. 

By  offering  both  forms  of  mediation  there  would  be  an 
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opportunity  to  evaluate  their  respective  strengths  and 
weaknesses . 

Conclusion  31.  Mediation  should  include  a  confidential  intake 
process  that  provides  mediators  with  as  much  background 
information  about  the  clients  as  possible  and  should  screen 
clients  in  regard  to? 

(i)  suitability  for  mediation; 

(ii)  family  violence; 

(iii)  power  imbalances  between  the  clients; 

(iv)  consent  of  the  parties; 

( v)  the  need  for  alternative  conflict  resolution 
intervention  (e.g.  litigation#  arbitration); 

(vi)  the  need  to  prepare  the  clients  for  mediation  through 
pre-mediation  intervention;  and# 

(vii)  the  need  for  referrals  to  other  forms  of  intervention 
(e.g.  counselling#  assessment,  therapy#  shelters). 

Conclusion  32.  The  intake  process  should  be  done  by  a  person 
other  than  the  mediator  eventually  used  by  the  clients  and 
should  be  based  on  separate  interviews  with  each  of  the 
clients.  Intake  should  never  be  done  with  both  clients 
jointly. 

Conclusion  33.  Mediators  should  not  provide  legal  advice  to 
their  clients  and  should  so  advise  clients  at  the  outset. 

They  should  encourage  each  client  to  obtain  independent  legal 
advice  before  negotiations  begin  and  before  concluding  any 
agreement . 

Conclusion  34.  Clients  should  be  placed  in  a  position  to  make 
informed  decisions  during  mediation.  Independent  legal  advice 
should  be  available  and  strongly  encouraged  by  mediators  at 
every  stage  of  mediation  but  particularly  early  in  the 
process#  before  negotiations  begin,  and  before  concluding  any 
agreement . 

Conclusion  35.  Mediators  should  at  the  conclusion  of  the 
mediation  provide  the  clients  with  a  memorandum  summarizing 
the  mediator's  understanding  of  the  points  of  agreement  and 
disagreement . 

Conclusion  36.  The  Committee  recommends  that  mediators  who 
deliver  services  through  the  model  proposed  should  not  draft 
the  text  of  the  final  agreement  reached  by  the  parties. 

Conclusion  37.  The  role  of  a  mediator  in  family  law  is  to  act 
as  a  neutral  facilitator  who  will  assist  the  clients  to 
resolve  their  differences.  To  adequately  perform  this  role 
the  mediator  should? 

(i)  be  impartial  by  recognizing  that  both  parties  are 
clients ; 
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(ii) 

(iii) 

(iv) 

(v) 

(Vi) 

(vii) 

( viii ) 
(ix) 


(x) 

(xi) 

(xii) 


(xiii) 

(xiv) 


have  control  of  the  mediation  process; 

limit  mediation  to  defined  issues  as  established  by 

consultation  with  the  clients; 

establish  a  reasonable  schedule  for  resolution  of  the 
issues ; 

compensate  for  unequal  bargaining  strengths  of 
clients ; 

find  and  share  all  data  relevant  to  the  issues, 
including  sworn  financial  and  property  statements 
(whether  proceedings  have  commenced  or  not)  as 
currently  established  by  the  rules  of  the  various 

family  courts;* 

perform  his  or  her  responsibilities  in  confidence  and 
with  the  knowledge  that  all  information  is  privileged 
except  where  the  mediation  is  open  or  where  required 

by  law  to  be  otherwise; 

work  toward  consensus  on  as  many  of  the  defined 
issues  as  possible; 
where  there  are  children, 

(a)  keep  the  children's  best  interests  before  the 
clients , 

(b)  include  the  children  in  the  process,  as  deemed 
appropriate  (separate  interviews,  discussions 

with  parents); 

be  vigilant  concerning  the  client's  need  for  other 
professionals  (e.g.  assessors,  lawyers,  courts, 
counsellors,  psychiatrists,  psychologists,  Official 
Guardian's  office,  social  workers,  shelters); 
carry  out  the  mediation  process  only 
(alone  or  in  a  multi-  professional  team  approach) 
not  assessing,  and  not  giving  legal  or  psychiatric 
advice; 

promote  cooperation  by 

(a)  reducing  trauma; 

(b)  civilizing  the  dispute; 

(c)  diverting  argument  to  discussion; 

(d)  converting  discussion  to  negotiation; 

(e)  concluding  negotiation  with  consensus;  and 

(f)  describing  the  agreement  as  a  positive 
conciliatory,  workable  conclusion; 

assist  the  clients  to  develop  negotiating  skills  that 
will  enable  them  to  resolve  future  disputes; 
be  vigilant  and  sensitive  to  issues'  of  domestic 
violence  and  power  imbalances. 


Conclusion  38.  The  qualif ications  of  mediators  and  their 
ethical  standards  are  of  fundamental  importance  to  the 
delivery  of  this  form  of  alternative  dispute  resolution. 
Consequently,  mediators  should  be  accredited  and  regulated 
within  a  system  designed  to  protect  consumers.  The  Ontario 
Association  for  Family  Mediation  and  Family  Mediation  Canada 
should  take  responsibility  for  ensuring  that  the  methods  of 
accreditation  and  regulation  are  developed  and  that  they  are 
developed  in  consultation  with  the  government  and  other 
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interested  groups.  If  mediation  is  to  evolve  into  a  respected 
new  profession,  consultation  must  concentrate  on  theoretical 
training,  practice  skills,  internships  and  ethics  training. 

Conclusion  39.  It  is  essential  that  mediation  associations 
ensure  that  comprehensive  courses  are  designed  to  train 
mediators  in  the  development  of  both  theoretical  and  practice 
skills.  They  should  also  work  to  ensure  that  such  courses  are 
offered  through  universities,  community  colleges  and  other  * 
accredited  facilities . 

Conclusion  46.  Any  consideration  of  regulation  should 
address,  among  other  matters,  educational  standards  and 
qualifications , licensure  as  opposed  to  certification, 
continuing  competence,  discipline  and  insurance. 

Conclusion  41.  The  Federal  and  Provincial  governments  must 
share  responsibility  for  the  funding  of  the  Mediation  Model 
proposed  by  the  Committee.  As  a  part  of  meeting  funding  needs 
consideration  should  be  given  to  user  fees. 

Conclusion  42.  While  funding  responsibility  should  be  shared, 
implementation  of  the  Mediation  Model  proposed  by  this 
Committee  should  not  be  delayed  to  await  the  outcome  of  any 
federal/provincial  negotiations. 

Conclusion  43.  The  Federal /Provincial  Committee  on  Family  Law 
Policy  should  be  asked  to  develop,  as  soon  as  possible, 
preliminary  options  for  shared  funding  of  mediation  services. 

Conclusion  44 ♦  The  Mediation  Model  proposed  by  this  Committee 
should  be  available  on  a  province-wide  basis  where  justified 

by  demand  and  need. 

Conclusion  45.  Mediation  services  should  be  offered,  funded 
and  organized  on  a  basis  similar  to  the  "Clinic  Funding" 
system  in  that  individual  community  based  boards  of  directors 
would  be  responsible  for  bringing  forward  proposals  for 
mediation  services  in  their  community.  In  order  to  qualify 
for  consideration  by  the  "Mediation  Funding  Committee"  the 
proposed  mediation  service  would  be  required  to  meet  the  basic 
mediation  model  criteria  established  by  this  Committee's 
Report . 

Conclusion  46.  The  "Mediation  Funding  Committee"  would 
Include  representatives  of  government,  mediators,  lawyers  and 
other  interested  groups.  The  Committee  (assisted  by  support 
staff)  would  have  responsibility  for  the  establishment  and 
central  evaluation,  of  approved  mediation  services.  The 
Committee  itself  would  assess  community  proposals  for 
mediation  services,  determine  funding,  set  policy  and  ensure 
compliance  with  the  basic  mediation  model  and  oversee 
evaluation  as  described  in  Conclusion  47. 
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Conclusion  47.  Evaluation  of  mediation  in  family  law  is  of 
fundamental  importance  and  data  collection  to  enable  such 
evaluation  must  form  a  part  of  mediation  services  that  are 
established.  Evaluation  should  include  a  full  comparative 

analysis  of  mediation  and  the  adversarial  process,  including: 

(a)  how  mediation,  as  opposed  to  the  adversarial  process, 
has  addressed  the  concerns  about  (i)  family  violence, 

(ii)  power  imbalances  between  spouses,  (iii)  mediator 

bias  ; 

(b)  community  and  interest  group  reactions  to  the  mediation 

service  provided! 

(c)  comparative  cost  analysis  of  mediation  as  opposed  to 

litigation; 

(d)  the  timing  of  availability  of  mediation; 

(e)  user  satisfaction  with  mediation  as  opposed  to  the 
adversarial  process,  (which  should  be  evaluated  on  the 
basis  of  the  results  of  mediation  and  by  surveys  of  those 
clients  who  have  used  mediation) ; 

(f)  the  durability  of  agreements  reached  in  mediation  as 
opposed  to  orders  from  the  court; 

(g)  which  clients  are  most/least  suitable  to  mediation; 

(h)  the  amount  of  time  needed  to  resolve  disputes  through 
mediation  as  opposed  to  the  adversarial  process; 

(i)  the  advantages  and  disadvantages  of  user  fees; 

(j)  the  value  of  assessments  by  a  qualified  assessor  other 
than  the  mediator  where  mediation  has  been  unsuccessful; 

(k)  the  advantages  and  disadvantages  of  closed  or  open 
mediation; 

(l)  the  incidence  and  implications  of  ongoing  domestic 
violence; 

(m)  the  need  for  other  services  in  conjunction  with 
mediation; 

(n)  the  qualifications  and  experience  of  mediators  and  family 
law  lawyers. 

Conclusion  48.  Any  proposal  for  mediation  service  funding 
made  to  the  Mediation  Funding  Committee  must  include  an 
undertaking  to  do  data  collection  (with  appropriate 
protections  for  confidentiality  of  the  clients  of  mediation) 
to  assist  in  evaluating  the  issues  set  out  in  Conclusion  47. 

Conclusion  49.  The  evaluation  of  data  collected  by  mediation 
services  should  be  the  primary  responsibility  of  the  Ministry 
of  the  Attorney  General  and  should  be  coordinated  through  the 
Mediation  Funding  Committee.  Local  services  should  also  be 
able  to  undertake  their  own  research  of  issues  in  mediation. 

Conclusion  50.  Any  mediation  service  established  should  be 
encouraged  to  play  a  significant  role  with  respect  to  access 
to  children.  Services  of  any  facility  should  include  the 
provision  of  a  place  for  supervised  access  or  custody  and  act 
as  a  pick-up/drop-of f  point  for  access  visits. 
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Conclusion  51.  Further  consideration  by  government  and 
interested  groups  should  be  given  as  to  whether  there  is  a 
need  to  move  toward  community-based,  comprehensive  family  law 

clinics . 


Conclusion  52.  Further  consideration  should  be  given  to  the 
role  and  function  of  arbitration  in  family  law  and  the  need, 
if  any,  for  legislative  reform. 


[Notes 
20,  22, 
Women ' s 


An  asterisk  appears  beside  Conclusions  9,  10,  18,  19, 
23,  24,  37 (vi).  This  is  to  indicate  that  the  Ontario 
Directorate  does  not  agree  with  these  conclusions.] 
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(ii)  The  Recommended  Mediation  Model; 

Summary  of  General  Guidelines 

Having  reached  these  specific  conclusions  the 
Committee  went  on  to  consider  what  form  the  model  mediation 
service  itself  should  take.  It  designed  the  following  model, 

known  as  the  "Mediation  Centre." 

The  description  has  been  divided  into  six  general 
categories:  A)  its  goal;  B)  the  facility;  C)  its  staff  and 
management;  D)  its  work;  E)  its  resources;  F)  its  evaluation. 

A.  Its  Goal 


A  Mediation  Centre  should: 

fi)  provide  voluntary,  comprehensive  family  mediation 
services  in  the  community; 

(ii)  increase  public  awareness  about  mediation  and  its 
availability  in  the  community; 

(iii)  promote  mediation  as  a  method  of  solving  family 

disputes ; 

(iv)  present  an  opportunity  for  a  thorough  evaluation  of 
the  role  of  mediation  in  family  law,  identify  its 
strengths  and  shortcomings  and  propose  solutions  if 

necessary . 

B.  The  Facility 

(i)  The  Centre  should  be  housed  in  or  near  existing 
family  court  facilities; 

(ii)  it  should  have  extended  hours  (flexible  hours  for 
staff)  to  accommodate  clients1 
needs  outside  of  regular  working  hours; 

(iii)  staff  should  have  private  offices  for  reasons  of 
confidentiality  and  privacy; 

(iv)  there  should  be  private  in-take/interview  offices; 

(v)  there  should  be  a  large  "common  boardroom"  for  staff 

or  other  (e.g.  community)  meetings; 

(vi)  there  should  be  a  child  care  facility  to  accommodate 
several  children  of  clients  while  they  are  using  the 
service. 

C.  Staff  and  Management 

(i)  The  Centre  should  be  managed  by  a  Director; 

(ii)  the  Director  should  be  aided  by  a  local  Advisory 

Committee  comprised  of  representatives  of  the  local 
bar,  bench,  public.  This  Committee  should  liaise 

with  each  group; 

(iii)  the  Centre  should  have  full-time  mediators  on  staff; 

other  mediator(s)  should  be  used  on  a  contract/fee- 
for-service  basis  for  overflow,  special  cases  or  the 
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(iv) 

(v) 

(Vi) 

(vii) 

( viii ) 

(ix) 

(x) 

Do  Its 

(i) 

(ii) 

(iii) 

(iv) 

(V) 


continuance  of  an  existing  mediator-client 
relationship; 

qualif ications  for  mediators  should  be  established 
and  should  meet,  at  the  very  least,  the  existing 
Ontario  Association  for  Family  Mediation/Family 
Mediation  Canada  guidelines; 

all  mediators  should  be  required  to  have  received 
training  specifically  designed  to  alert  them  to  cases 
of  domestic  violence,  sexual  abuse  and  power 
Imbalances  and  to  assist  them  in  dealing  with  such 
clients ; 

mental  health  professionals  should  be  available  to 
assist  with  the  Centre's  work; 

financial  consultants  should  be  available  within  the 
community  on  a  contract /fee -for- service  basis  to 
assist  both  mediators  and  clients  with  issues  of 
property  valuation  and  other  matters  that  may  arise 

concerning  finances; 

a  lawyer  should  be  available  in  a  public  legal 
education  role.  The  lawyer  should  not  advise  or 
represent  either  spouse.  The  lawyer  should  have 
responsibility  for  community  public  legal  education 
about  family  law  and  mediation  and  the  ongoing 
upgrading  of  the  staff’s  knowledge  of  family  law. 

The  lawyer  could  be  assisted  by  law  students  who 
should  receive  credit  for  work  towards  degrees  in  law 
or  mediation; 

the  Community  Board  of  Directors  should  be 
responsible  for  hearing  and  acting  on  complaints 
received  from  bench,  bar  and  clients  of  the  service, 
there  should  be  secretaries/administrative  staff  as 
required . 

Work 


The  mediation  services  provided  should  be  voluntary 
and  comprehensive,  i.e.  custody,  access,  support, 
property  division  and  divorce; 

mediation  should  be  available  before  litigation 
begins,  during  a  proceeding,  or  after  proceedings  had 

concluded; 

mediation  should  not  be  available  for  Children's  Law 
Reform  Act,  Family  Law  Act  offences  or  domestic 

assault  cases; 

independent  legal  representation  should  be  urged  at 
all  stages,  especially  prior  to  executing  any 
agreement; 

the  Centre  should  also  act  as  a  Lawyer  Referral 
Service  for  family  law  specialists  in  the  community 
(the  list  of  lawyers  should  be  prepared  by  the 
community  board  of  directors  in  conjunction  with  the 
CBAO  and  LSUC); 
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(vi) 


(vii) 

(viii 


(ix) 


(x) 


(xi) 


( xii ) 


there  should  be  a  specialized  intake  and  screening 
procedure  designed  to  determine  the  precise  needs  of 
the  client  and,  in  addition,  to  identify  cases  that 
might  involve  domestic  violence  and  power  imbalances; 
the  Centre  should  have  its  own  audio-visual  equipment 
to  provide  public  legal  education  and  in-house 
education  about  mediation  and  family  law; 
persons  wishing  to  use  the  Centre's  mediation 
services  should  have  tournee t  a  requirement  to  attend 
a  one-time  public  legal  educational  session  about 
family  law; 

the  Mediation  Centre  should  offer  courses  such  as 
that  currently  offered  through  the  Supreme  Court  in 
Ontario  entitled  "Separation  and  Divorce  Experience" 
(see  Issue  (iii)  in  Chapter  5).  Both  the  educational 
session  and  courses  should  be  supervised  by  the 
Centre's  legal  education  lawyer; 

the  Centre  should  use  assessment  services  that  exist 
in  the  community,  or  if  none  exist,  provide 
assessment  services  for  custody  and  access  matters; 
the  Centre  could  also  act  as  a  facility  for  the 
supervision  of  access  and  custody  orders  and 
agreements.  It  should  provide  a  drop-off /pick-up 
point  for  children  and  parents  on  a  court  ordered  or 
voluntary  basis; 

there  should  be  access  to  interpretation  services. 


E.  Its  Resources 


(i)  The  Centre  should  have  government  funding.  Some  user 
fees  on  a  sliding  scale  should  be  charged; 

(ii)  while  the  Centre  should  in  some  cases  be  free, 

clients,  in  addition  to  user  fees,  should  be  expected 
to  absorb  the  cost  of  retaining  private  experts  on 
assessment  and  valuation  matters; 

(iii)  all  needs  for  independent  legal  advice  and  assistance 
should  be  referred  to  private  lawyers  in  the  local 
community.  Clients  should  be  responsible  for  their 
own  accounts  with  lawyers. 

F.  Its  Evaluation 

(i)  The  facility  should  have  a  computerized  file  and 
record-keeping  system  which  should  facilitate  an 
analysis  and  evaluation  of  all  aspects  of  the  Centre; 
(ii)  evaluation  should  include  consideration  of,  among 

other  issues: 

(a)  how  mediation,  as  opposed  to  the  adversarial  process, 
has  addressed  the  concerns  about  (i)  family  violence, 
(ii)  power  imbalances  between  spouses,  (iii)  mediator 
bias ; 

(b)  community  and  interest  group  reactions  to  the 
mediation  service  provided; 
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(c)  comparative  cost  analysis  of  mediation  as  opposed  to 
litigation; 

(d)  the  timing  of  availability  of  mediation; 

(e)  user  satisfaction  with  mediation  as  opposed  to  the 
adversarial  process,  (which  should  be  evaluated  on 
the  basis  of  the  results  of  mediation  and  by  surveys 
of  those  clients  who  have  used  mediation); 

(f)  the  durability  of  agreements  reached  in  mediation  as 
opposed  to  orders  from  the  court; 

(g)  which  clients  are  most/least  suitable  to  mediation; 

(h)  the  amount  of  time  needed  to  resolve  disputes  through 
mediation  as  opposed  to  the  adversarial  process; 

(i)  the  advantages  and  disadvantages  of  user  fees; 

(j)  the  value  of  assessments  by  a  qualified  assessor 
other  than  the  mediator  where  mediation  has  been 
unsuccessful ; 

(k)  the  advantages  and  disadvantages  of  closed  or  open 
mediation; 

(l)  the  incidence  and  implications  of  ongoing  domestic 
violence; 

(m)  the  need  for  other  services  in  conjunction  with 
mediation; 

(n)  the  qualifications  and  experience  of  mediators  and 
family  law  lawyers. 
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(iii)  Conclusion 

The  Attorney  General's  Advisory  Committee  on 
Mediation  in  Family  Law  is  of  the  opinion  that  mediation  in 
family  law  has  been  a  positive  development.  It  offers  clients 
an  alternative  means  by  which  they  may  resolve  family 
disputes,  often  in  a  lasting  and  amicable  way. 

Like  any  new  development,  mediation  has  experienced  a 
healthy  evolution,  a  process  that  continues.  Concerns 
continue  to  linger  about  the  impact  of  mediation  upon 
vulnerable  clients  and  the  consequences  of  possible  mediator 
bias.  The  Committee  is  satisfied  that,  while  these  concerns 
are  genuine,  they  are  not  insolvabie  and  certainly  do  not 
justify  the  abandonment  or  rejection  ©f  mediation  in  family 
law.  Instead,  the  Committee  suggests  that  these  concerns  be 
addressed  directly  and  that  safeguards  be  developed  to  ensure 
that  vulnerable  clients  are  not  treated  unfairly  by  this  new 
and  valuable  form  of  dispute  resolution. 

On  some  issues  the  Committee  was  not  unanimous.  The 
Ontario  Women's  Directorate  did  not  agree  with  every 
conclusion  reached  by  the  Committee.  As  noted  in  the 
Executive  Summary,  these  conclusions  are  followed  by  an 
asterisk.  Fran  Kiteley  and  Judy  Ryan  also  disagreed  with  some 
conclusions  reached  by  the  Committee.  The  text  of  the  report 
contains  specific  comments,  which  have  been  prepared  by  the 
appropriate  Committee  member,  on  the  areas  of  disagreement. 
Where  such  disagreements  are  noted  it  should,  of  course,  be 
understood  that  the  Committee  was  not  unanimous  with  the 
respect  to  the  specific  conclusion  that  follows  the 
discussion . 

The  Committee  is  of  the  opinion  that  mediation 
services,  modelled  on  the  above  guidelines,  should  be 
delivered  as  needed  and  demanded  across  the  Province. 


' 
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The  Report  of  the  Attorney  General's 
Advisory  Committee  on  Mediation 
in  Family  Law 


CHAPTER  3 


MEDIATION  IN  FAMILY  LAW  IN  ONTARIO 

A  SHORT  HI STORY 


What  is  Mediation? 


Mediation  in  family  law  matters  can  be  either  a 
voluntary  or  mandatory  non-adversarial  alternative  dispute 
resolution  mechanism  in  which  an  impartial  mediator  assists 
clients  to  reach  a  mutually  satisfactory  agreement  on  issues 
affecting  them.  In  so  doing,  mediation  tries  to  assist  par¬ 
ties  to  come  to  an  agreement  in  the  hope  that  it  will  encour¬ 
age  increased  compliance  with  the  agreement  and  thereby  reduce 
the  need  to  return  to  the  court  for  enforcement  or  clarifica¬ 
tion. 


Mediation  also  seeks  to  provide  parents  with  negotia¬ 
tion  skills  which  allow  them  to  resolve  future  disagreements 
about  matters  affecting  the  family.  It  serves  to  reduce  fami¬ 
ly  tension  and  conflict;  reduces  the  needless  wasting  of 
family  assets  through  unproductive  litigation;  and  may  reduce 
the  judicial/legal  workload  in  the  area  of  family  disputes 
thereby  saving  costs  in  the  administration  of  justice. 

Although  mediation  is  often  confused  with  other 
similar  processes,  it  differs  from  negotiation,  arbitration, 
and  family  therapy  and  is  not  intended  to  be  a  form  of 
counselling.  Many  of  the  techniques  utilized  in  these  forms 
of  "dispute  resolution"  may  actually  be  employed  in  family 
mediation,  but  the  process  of  mediation  and  its  goals  are  very 
distinct . 


This  distinctiveness  may  be  attributed  to  a  number  of 
factors.  First  and  foremost  mediators  themselves  consider  the 
mediation  process  to  be  one  that  transcends  the  context  of  the 
conflict  it  is  intended  to  resolve.  Unlike  litigation  or 
arbitration,  mediation  empowers  its  clients  and  emphasizes  the 
taking  of  responsibility  for  the  making  of  personal  decisions. 
It  has  also  been  observed  that  mediation  seeks  not  just  to 
solve  a  problem  but  to  reduce  conflict  to  a  manageable  level. 
To  do  so, the  process  focuses  on  developing  a  method  to  resolve 
the  conflict,  not  the  personal  histories  of  those  in  conflict. 
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At  the  same  time  mediation  supplies  its  users  with 
new  skills  that  may  enable  them  to  resolve  future  disagree¬ 
ments  on  their  own.  In  many  ways  mediation  helps  clients  to 
understand  what  underlies  the  conflict  that  arises  in  their 
family.  While  the  process  is  not  psychotherapy  or 
counselling,  it  may  include  gaining  the  understanding  that 
personality,  anger  or  other  motivations  are  part  of  the 
underlying  problem  or  conflict. 

In  his  book  "The  Mediation  Process1',  Christopher 
Moore  set  out  what  he  considers  to  be  the  twelve  stages  of 
mediation.  The  following  chart  is  an  excellent  portrayal  of 
what  mediation  is  and  how  it  operates  as  a  dispute  resolving 

process. 
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Sources  of  Mediation  in  Family  Law 

Mediation  for  family  disputes  is  currently  available 
in  Ontario  by  virtue  of  section  31  of  the  Children's  Law 
Reform  Act  and  section  3  of  the  Family  Law  Act,  1986.  Both 
provisions  state  that  the  court  may,  on  motion,  appoint  a 
person  whom  the  parties  have  selected  on  consent  to  mediate 
any  matter  that  the  court  specifies. 

In  addition,  section  9(2)  of  the  Divorce  Act  places  a 
positive  duty  upon  lawyers  to  advise  clients  of  the  availa- 
bility  of  existing  mediation  services  in  their  community. 

This  provision  in  the  Divorce  Act  was  designed  to  encourage 
spouses  to  explore  mediation  when  attempting  to  resolve  their 
differences  on  issues  facing  the  family. 

Unlike  the  experience  of  the  United  States,  the 
history  of  family  mediation  in  Canada,  and  in  particular  in 
Ontario,  is  a  relatively  brief  one.  As  early  as  1961  the  Los 
Angeles  County  Court  in  California  established  the  first  court 
based  mediation  service  in  North  America.  By  comparison  the 
first  conciliation  court  in  Canada  was  established  in  1972 
with  the  creation  of  conciliation  services  at  family  court  in 
Edmonton,  Alberta.  However,  since  these  recent  beginnings 
there  has  been  a  proliferation  of  conciliation  and  mediation 
services  across  Canada  and  in  Ontario. 

After  the  Edmonton,  Alberta  experience,  mediation 
services  were  quickly  established  in  Hamilton  (1973),  Toronto 
(1976),  Kingston,  (1975)  and  Montreal  (1981). 

With  these  services  came  professional  associations 
for  family  mediators,  and  an  awakening  of  the  legal  profession 
and  judiciary  to  this  new  method  of  dispute  resolution.  There 
has  been  a  healthy  period  of  evolution  and  experimentation  in 
the  methods  and  means  by  which  mediation  should  be  delivered 
in  the  area  of  family  law. 

Responsibility  and  credit  for  the  exploration  of  this 
form  of  alternative  dispute  resolution  must  be  shared  by 
judges,  lawyers  and  mental  health  professionals  as  well  as 
mediators  and  their  associations.  For  without  each  group's 
contribution,  mediation  would  not  have  survived  the  early  and 
entrenched  opposition  of  others. 

The  growing  understanding  that  the  consequences, 
especially  for  children,  of  divorce  and  marriage  breakdown 
were,  in  many  cases,  catastrophic  contributed  to  interest  in 
mediation.  Added  to  the  burden  of  the  family  breakdown  was  an 
adversarial  process  not  infrequently  characterized  as  "a 
battle"  that  produced  such  misnomers  as  "awards"  of  custody 
and  "awards"  of  support.  Families  are  often  unwillingly 
thrust  into  this  adversarial  process  to  solve  such  delicate 
problems  as  custody  of,  and  access  to,  their  children. 
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Behavioural  and  legal  analyses  of  the  post  separation 
divorce  family  ultimately  concluded  that  the  overriding 
consideration  must  be  the  best  interests  of  the  child  and  that 
these  disputes  needed  a  better,  more  sensitive,  method  of 
resolution. 

In  1981,  then  Provincial  Court  (Family  Division) 

Judge  Rosalie  Abella  observed  (in  an  article  entitled 
"Procedural  Aspects  of  Arrangements  for  Children  Upon 
Divorce " ) ,  with  respect  to  the  adversarial  process  and  custody 
disputes ,  as  follows* 

"Truth  and  law  have  little  to  do  with  custody  adjudica¬ 
tions.  The  adversary  system,  which  was  designed  to 
accommodate  their  confluence,  is  not  the  appropriate 
structure  within  which  to  make  such  decisions.  The  inap¬ 
plicability  of  the  adversarial  system  to  family  law  is 
further  exaggerated  by  the  incongruity  of  feuding  counsel 
in  what  should  be  a  benign  exercise  in  dispute  resolution. 
The  adversarial  process  thereby  is  alleged  to  generate  an 
antipathetic  climate  that  encourages  zealously  combative 
lawyers  and  intractably  defiant  clients.  Dissolving 
families  deserve  less  ignoble  exits  as  they  relocate  and 
allocate  their  former  parts." 

Many  others  echoed  the  words  of  Judge  Abella  and, 
with  the  clarion  call  of  "the  best  interests  of  the  child", 
those  involved  in  the  legal  process  began  to  search  for  alter¬ 
natives  to  the  adversarial  process.  The  alternatives 
proposed,  in  the  words  of  Judge  Abella,  should  "provide 
cushions  rather  than  slings  and  arrows". 

The  following  excerpt  from  "Family  Mediation  in 
Canadas  Past,  Present,  and  Future  Developments"  summarizes 
the  early  evolution  of  mediation  in  family  law  in  Ontario. 

"By  1976,  there  were  at  least  eight  experimental  models  of 
mediation  services  operating  within  the  Family  Courts  of 
Ontario.  One  such  service  was  the  "Conciliation  Project," 
a  conciliation  counseling  service  operating  out  of  the 
Provincial  Court  (Family  Division)  in  the  City  of  Toronto. 
The  idea  for  this  service  was  first  articulated  by  the 
Chief  Judge  of  the  Family  Courts  of  Ontario, 

H.T.G.  Andrews,  in  the  early  1970s.  A  study  group  formed 
in  1974  to  pursue  the  idea,  resulted  in  a  three-year 
demonstration  project  funded  by  Health  and  Welfare 
(Canada).  Research  Director  for  the  project  was  Howard 
Irving  (1980),  author  of  the  first  Canadian  book  on  the 
subject  of  mediation. 

Generally,  however,  conciliation  services  developed  at  a 
grass-roots  level  by  the  local  Family  Court  judge,  in 
cooperation  with  interested  mental  health  professionals 
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in  the  community.  As  a  result,  no  two  services  were 
exactly  alike,  neither  were  they  funded  in  any  uniform 
manner.  Some  offered  mediation  services  within  the  Court 
setting  only  after  litigation  had  commenced,  on  referral 
from  judges  or  lawyers.  Others  utilized  existing  com¬ 
munity  agencies,  social  work  students,  or  volunteers,  who 
offered  pre-court  mediation  services.  Some  of  these 
conciliation  services  were  established  as  demonstration 
projects,  financed  on  a  time-limited  basis  by  the  federal 
government,  in  the  expectation  that  ongoing  financing 
would  be  assumed  by  the  province  or  community  once  the 
usefulness  of  the  service  had  been  demonstrated.  Unfor¬ 
tunately,  even  in  the  face  of  consumer  satisfaction  and 
research  findings  confirming  the  effectiveness  of  such 
programs,  continued  financing  became  a  problem.  A  few 
services  managed  to  survive  on  a  year-to-year  basis  and 
are  now  funded  by  the  province's  Ministry  of  Community  and 
Social  Services  or  Ministry  of  the  Attorney  General  (or 
both) .  However,  financial  responsibility  for  the 
provision  of  such  services  has  not  yet  been  finally 
determined  and  further  expansion  of  government- funded 
conciliation  services  in  Ontario  has  been  halted,  at  least 
for  the  time  being.  In  response,  Ontario  judges  desirous 
of  having  mediation  and  conciliation  services  available  in 
their  courts  have  turned  to  the  private  sector  for 
assistance  and  have  established  voluntary  programs  to 
provide  services  to  their  courts.  At  present  there  are 
conciliation  services  of  varying  descriptions  in  thirty  of 
Ontario's  fifty-five  Family  Courts.  As  can  be  expected, 
these  are  mainly  in  urban  areas,  services  to  rural  areas 
being  for  the  most  part  nonexistent." 

Availability  of  mediation  services  varies  widely 
across  the  Province.  Some  communities  have  mediation 
services,  many  do  not.  The  mediation  services  offered  in  the 
City  of  Kingston  (Frontenac  Mediation  Service)  are  quite 
different  from  those  offered,  for  example,  in  Toronto  at  the 
Provincial  Court  (Family  Division)  located  at  311  Jarvis 
Street.  Both  services  appear  to  work  and  are  viewed  as 
welcome  complements  to  the  court  process.  This  patchwork  of 
voluntary,  non-profit,  profit,  court-based,  non-court  based 
mediation  services  continues  to  be  the  status  quo  in  Ontario. 
There  is  no  clearly  defined  path  for  the  development  of 
mediation  in  family  law.  This,  despite  the  fact  that  there  is 
enthusiastic  support  for  mediation  services  and  many  positive 
evaluations . 

The  reasons  for  the  lack  of  focus  and  lack  of  a  clear 
direction  with  respect  to  mediation  in  family  law  are 
numerous.  Uncertainty  about  the  qualifications  of  mediators 
to  deliver  this  service,  disputes  over  whether  the  service 
should  be  court  based  or  non-court  based,  demarcation  disputes 
between  mediators  and  lawyers,  concerns  about  duplication  of 
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the  court  process,  uncertainty  about  the  cost  of  delivering 
such  services  and  the  need  to  evolve  through  experimentation, 
among  numerous  other  reasons,  have  collectively  ensured  that 
mediation  in  family  law  would  not  continue  to  gain  in  the 
leaps  and  bounds  enjoyed  during  the  1970 ' s  and  early  1980 's. 

Mediation  and  the  Report  of  the  Ontario  Courts  Inquiry 

On  June  30th  of  1987,  Mr.  Justice  Thomas  Zuber 
delivered  the  Report  of  the  Ontario  Courts  Inquiry  to 
Attorney  General  Ian  Scott.  Mr.  Justice  Zuber  had  the 
following  observations  with  respect  to  family  law,  the 
adversarial  process  and  the  future  of  mediation  in  Ontario. 

"In  ordinary  civil  cases,  the  parties  will  resolve  their 
disputes  by  settlement  or  trial,  and  will  walk  away  from 
the  matter  and  perhaps  never  encounter  each  other  again. 

In  contrast,  however,  the  resolution  of  some  matrimonial 
disputes  involves  setting  out  a  regime  governing  the 
future  conduct  of  the  parties.  Custody  of  and  access  to 
children  are  the  principal  examples  of  matters  involving 
the  future  relations  of  the  parties.  Disputes  of  this 
nature  should  not  be  resolved  in  the  same  manner  as 
monetary  issues.  Disputes  involving  the  custody  of  and 
access  to  children  are  difficult,  sensitive  and  emotional 
and  are  best  resolved  in  an  atmosphere,  there  is  at  least 
the  possibility  of  leading  the  parties  to  an  agreement. 
Such  an  agreement  is  usually  superior  to  an  externally 
imposed  solution.  It  is  more  likely  to  be  honoured  and 
less  likely  to  produce  continuing  friction.  It  bears 
repeating  that  the  adversary  method  is  a  poor  way  to 
resolve  any  matrimonial  dispute  and  is  the  worst  way  to 
resolve  the  issues  of  custody  and  access. 

The  power  given  to  the  judge  (rule  21)  enables  the  judge 
to  refer  the  parties  to  a  mediator.  There  is  no  reason 
why  the  judge  cannot  perform  the  role  of  mediator. 

However,  in  busy  courts,  it  will  be  more  efficient  if  this 
function  is  performed  by  someone  else. 

The  mediator  or  mediation  services  can  be  built  into  the 
court  system  or  be  performed  by  an  outside  agency.  The 
determination  of  which  mechanism  is  best  should  be  left  to 
the  regional  Courts  Management  Committees". 

He  concluded  with  the  following  observation  and 

recommendation . 

"8.11  PRE-LITIGATION  MEDIATION 

There  is  but  one  proposal  that  we  make  respecting  the 
extension  of  the  above  procedures.  As  the  rules  stand, 
all  of  the  above  procedures  are  contingent  upon  the 
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commencement  of  court  action.  In  the  Unified  Family 
Court,  there  has  begun,  on  a  voluntary  basis,  the  practice 
of  providing  a  mediation  service  which  extends  to  issues 
of  custody,  access,  support  and  division  of  property 
before  the  commencement  of  an  application.  The  Inquiry 
believes  that  this  is  a  worthwhile  endeavour.  It  is  a 
service  that  is  provided  by  the  family  courts  in  many 
jurisdictions.  This  procedure  holds  great  promise  because 
the  expense  of  resolving  family  disputes  can  be  kept  low. 
The  likelihood  of  settlement  is  high  because  this  kind  of 
early  mediation  takes  place  before  attitudes  have  become 
hardened  by  the  institution  of  court  action. 

This  Inquiry  therefore  recommends  that  the  rules  respec¬ 
ting  matrimonial  cases  be  amended  to  provide  that,  prior 
to  the  commencement  of  an  application,  either  spouse  may 
request  mediation  and  that,  upon  receipt  of  such  a 
request,  mediation  service  will  be  offered  to  the  parties. 
If  the  non-requesting  spouse  refuses  to  attend  the  medi¬ 
ation  hearing,  there  should  be  no  sanction.  Refusal  to 
participate  simply  indicates  that  court  action  is 
required.  The  experience  in  Hamilton,  as  well  as  other 
jurisdictions,  however,  indicates  that  there  are  enough 
people  who  are  anxious  to  take  advantage  of  mediation 
services  to  make  the  provision  of  this  service 
worthwhile. " 

Recent  Developments 

The  Canadian  public  would  appear  to  share  this  view 
of  mediation  as  a  needed  complement  to  the  judicial  process. 

A  survey,  commissioned  by  the  Federal  Department  of  Justice 
and  conducted  by  Environics  Research  Group  on  a  stratified 
sample  between  December  15,  1986  and  January  7,  1987  found 
that  86%  of  Canadians  felt  the  justice  system  must  be  made 
more  sensitive  and  compassionate  and  that  80%  of  Canadians 
supported  the  concept  of  mediation  as  an  alternative  to  court 
in  divorce  cases. 

In  1987  the  Federal  Department  of  Justice  commis¬ 
sioned  Professor  C.  James  Richardson  of  the  University  of  New 
Brunswick  to  undertake  a  review  and  evaluation  of  court  based 
mediation  in  four  Canadian  cities.  In  February  of  1988  an 
overview  of  his  research  results  was  published  ( "Court-based 
Divorce  Mediation  in  four  Canadian  Cities?  An  Overview  of 

Research  Results")  and  it  has  generated  a  great  deal  of  dis¬ 

cussion  about  the  future  course  of  mediation  in  family  law. 

To  capture  that  discussion  the  Federal  Department  of  Justice 
brought  experts  from  across  Canada  to  Ottawa  for  two  days  of 
discussion  and  exchange  in  early  May  of  1988. 

In  addition  to  these  initiatives  the  Federal 
Department  of  Justice  published  two  public  legal  education 
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booklets;  An  Inventory  of  Divorce  Mediation  and  Reconcili¬ 
ation  in  Canada  and  Another  Way;  Mediation  in  Divorce  and 
Separation, 

Both  booklets  are  designed,  in  part,  to  help  the 
legal  profession  meet  its  relatively  new  obligations  with 
respect  to  mediation  as  established  by  the  Divorce  Act*  1985. 
The  booklets  also  meet  an  increasing  demand  by  the  public  for 
information  about  this  new  form  of  alternative  dispute 
resolution . 

It  can  be  said  with  confidence  that  expectations 
about  family  law  mediation  are  at  an  unprecedented  level  both 
among  professionals  and  the  public. 

Before  these  initiatives  and  as  a  part  of  the 
increasing  interest  in  alternative  dispute  resolution  and 
mediation  in  family  law  in  particular.  Attorney  General  Ian 
Scott,  announced  the  creation  of  the  Attorney  General's 
Advisory  Committee  on  Mediation  in  Family  Law.  The  Committee 
was  formed  and  began  its  deliberations  in  advance  of  the 
delivery  of  Report  of  the  Ontario  Courts  Inquiry  by  the 
Honourable  T.G.  Zuber.  The  judge's  observations  with  respect 
to  mediation  gave  increased  impetus  to  the  Committee's  work. 

By  its  term  of  reference,  this  Committee  was  charged 
with  examining  the  role  of  mediation  in  family  law  and  making 
recommendations  with  respect  to  the  establishment  of  a  compre¬ 
hensive  and  thoroughly  evaluated  mediation  pilot  project  to 
determine  whether  significant  new  resources  should  be  invested 
in  this  form  of  dispute  resolution. 

While  this  Committee's  report  was  being  written  the 
Report  of  the  Social  Assistance  Review  Committee,  prepared  for 
the  Ontario  Ministry  of  Community  and  Social  Services,  under 
the  Chairmanship  of  George  Thomson,  was  published.  The  Report 
identifies  a  number  of  "principles  of  reform",  in  particular 
the  following; 

"7.  Respect  for  Family  Life 

The  social  assistance  system  must  support  and  strengthen 
the  integrity  ©f  family  life  while  remaining  sensitive  to 
the  needs  of  individual  family  members  who  may  be  at  risk. 
As  family  forms  change,  as  we  redefine  the  roles  of  family 
members,  and  as  societal  change  places  new  stresses  upon 
the  family  and  those  within  it,  many  families  need  support 
at  various  stages  in  their  life  cycles.  At  the  same  time, 
individual  family  members  may  be  at  serious  risk  and  may 
need  assistance  to  leave  family  situations  that  threaten 
or  harm  them  . . . 

In  many  ways,  the  current  system  seems  to  have  the  effect 
of  weakening  rather  than  strengthening  families.  It 
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adapts  poorly  to  new  family  arrangements  and  is  slow  to 
make  available  services,  such  as  mediation,  that  may  ease 
the  impact  of  family  breakdown.  While  important  gains 
have  been  made,  the  system  still  offers  imperfect 
protection  for  those  at  risk  within  the  family." 

More  specifically  the  Report  states  as  follows i 

"There  is  an  increasing  reliance  upon  alternative  forms  of 
dispute  resolution,  such  as  mediation,  in  family  law 
matters.  We  have  been  advised  that  such  services  are 
rarely  available  to  people  with  low  incomes,  and  very  few 
family  courts  offer  effective  mediation  programs.  Lawyers 
may  help  applicants  to  negotiate  a  solution,  and  parental 
support  workers  (PSWS)  employed  by  the  Ministry  of  Com¬ 
munity  and  Social  Services  and  by  municipalities  may  aid 
parties  to  reach  agreement  outside  the  courtroom.  However, 
many  recipients  are  unrepresented  and  PSWS  are  not  always 
perceived  to  be  neutral  participants.  Recipients  should 
have  easy  access  to  legal  representation  and  to  trained 
mediators  who  are  able  to  help  the  parties  achieve 
settlements  where  appropriate. 

RECOMMENDATION  251 

Resources  should  be  provided  to  make  mediation 

services  more  available  to  people  with  low  incomes." 

This  recommendation  by  the  Social 
Assistance  Review  Committee,  is  in  this  Committee's  view,  a 
powerful  endorsement  of  this  means  of  alternative  dispute 

resolution. 

Other  recent  evaluations  of  mediation  in  Quebec, 
British  Columbia  and  Ontario’s  own  Unified  Family  Court  also 
suggest  a  broadening  endorsement  of  mediation  in  Family  Law. 

Conclusion 


The  history  of  mediation  in  family  law  in  Ontario  has  been  a 
relatively  short  one,  less  than  twenty  years.  As  a  means  of 
alternative  dispute  resolution  mediation  has  undergone  a 
healthy  evolution.  While  interest  in  mediation  is  at  an 
unprecedented  high,  little  follow-through  has  materialized  in 
terms  of  actual  delivery  of  the  services  to  the  public  on  a 
widespread  and  consistent  basis. 

In  the  Committee's  respectful  opinion,  the  following 
report  is  the  most  comprehensive  set  of  recommendations  made 
with  respect  to  the  methods  by  which  mediation  in  family  law 
should  be  delivered  in  Ontario.  It  is  hoped  that,  if 
implemented,  the  proposals  contained  herein  will  assist 
mediation  to  "turn  the  corner"  so  to  speak,  and  begin  to 
deliver  on  its  promise  of  a  more  humane  settlement  of  family 
disputes . 
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The  Report  of  the  Attorney  General ' s 
Advisory  Committee  on  Mediation 
in  Family  Law 


CHAPTER  4 


MEDIATION  AND  ISSUES  OF  CONCERN  TO  WOMEN 


Family  Law  Reform;  A  Background 

Family  law,  from  the  perspective  of  women,  was,  for 
many  years,  an  area  in  need  of  serious  reform.  The  last  dozen 
years  in  Ontario  have  seen  dramatic  reforms  designed  to 
address  serious  inequities  experienced  by  women  undergoing  a 
marriage  breakdown,  or,  in  some  cases,  experiencing  the  death 
of  a  spouse.  While  it  is  not  feasible  in  this  report  to 
canvas  the  specific  inequities  or  the  specific  reforms,  it 
should  suffice  to  say  that  the  recent  enactment  of  the  Family 
Law  Act,  1986  and  the  Support  and  Custody  Orders  Enforcement 
Act  went  a  long  way  to  redressing  many  of  these  problems  in 
family  law. 

One  of  the  objectives  of  the  reforms  was  to  provide 
clear  guidelines  for  property  division  upon  marriage  breakdown 
or  death.  These  guidelines  offer  spouses  increased 
predictability  when  attempting  to  understand  their  legal 
rights  and  obligations  at  marriage  breakdown,  and  thereby 
facilitate  resolution  of  issues  outstanding  between  them. 

Quite  deliberately,  the  guidelines  and  rules  for 
property  division  in  the  Family  Law  Act,  1986  were  made  much 
less  flexible  than  the  earlier  regime  in  the  Family  Law  Reform 
Act.  In  general  terms  the  Family  Law  Act,  1986  seeks  to 
divide  equally  the  value  oi  all  property  acquired  by  the 
spouses  between  the  date  of  marriage  and  separation.  The 
court's  power  to  depart  from  this  formula  was  seriously 
limited  to  ensure  that  the  court  did  not  exercise  its 
discretion  to  depart  from  equal  division  in  any  but  the  most 
unconscionable  circumstances. 

These  reforms  were  widely  supported  by  women's  groups 
and  enjoyed  three  party  support  in  the  Ontario  Legislature. 
They  have  now  been  in  place  for  approximately  two  years  and 
represent  significant  gains  on  behalf  of  women. 

Coincidental  with  the  struggle  for  increased 
legislative  protection  for  women  upon  marriage  breakdown, 
there  was  growth  of  interest  in  mediation  as  briefly 
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chronicled  in  Chapter  3.  While  both  evolved  at  the  same  time, 
interest  in  the  reforms  was  spurred  by  different  concerns. 

Interest  in  mediation  grew  out  of  a  desire  among 
mental  health  professionals,  lawyers,  mediators,  judges  and 
other  users  to  spare  children  the  adversarial  process  in 
custody  and  access  disputes.  Interest  in  the  reform  of 
property  division  and  support  rules  grew  out  of  an  interest  in 
ensuring  that  women  and  children  were  not  left  unjustly 
impoverished  simply  because  a  marriage  had  ended. 

Domestic  Violence 


A  third  and  darker  development  has  also  emerged  -the 
recognition  of  domestic  violence  in  Canadian  society.  The 
existence  of  battered  women  *  and  abused  children  has  become 
an  undeniable  fact.  Many  of  the  same  groups  that  worked  to 
ensure  equality  in  Ontario's  Family  Law  Act,  1988  now  work  to 
have  the  extent  of  domestic  violence  measured,  acknowledged, 
and  addressed  and  reduced. 

Some  significant  advances  have  been  made.  For 
example,  the  Family  Law  Act,  1986  now  contains  specific 
offences  designed  to  ensure  speedy  police  intervention  when 
orders  for  exclusive  possession  or  restraint  are  breached. 
Subsections  46(2)  (3)  [breach  of  restraining  order]  and 
subsections  24(5)  (6)  [breach  of  an  order  for  exclusive 
possession]  both  prescribe  provincial  offences  for  the  breach 
of  family  orders.  They  establish  penalties  for  offences  and 
empower  police  officers  to  arrest  without  a  warrant  in  such 
circumstances . 

When  making  orders  for  exclusive  possession,  the 
court  must  also  now  consider  "any  violence  committed  by  a 
spouse  against  the  other  spouse  or  the  children"  (ss.24(3)(f) 
Family  Law  Act,  1986  ) . 

On  January  5,  1989  Bill  124  an  Act  to  amend  the 
Children's  Law  Reform  Act  received  second  reading.  The  bill 
proposes  new  access  enforcement  remedies  for  both  custodial 
and  non-custodial  parents.  Upon  any  motion  for  enforcement 
under  the  new  remedies  the  court  must  consider  the  child’s 
best  interests.  The  best  interests  test  now  directs  the  court 
to  consider  each  person's  ability  to  act  as  a  parent  when 
making  any  order  with  respect  to  the  child  (see  new  subsection 
24(2) (d)).  In  assessing  the  ability  to  parent  the  court  must 


*  The  Report  uses  the  expression  "domestic  violence"  through 
out  as  opposed  to  "wife  assault"  or  "wife  battering".  The 
committee  wishes  to  note  its  understanding  that  the  vast 
majority  of  incidents  of  domestic  violence  are  directed 
against  women. 
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now  consider  the  fact  that  a  person  has  at  any  time  committed 
violence  against  his  or  her  spouse  or  child,  against  his  or 
her  child's  parent  or  against  another  member  of  the  person’s 
household.  Consequently,  the  court  is  given  a  mandatory 
direction  to  consider  any  evidence  of  domestic  violence  on 
motions  for  enforcement  (see  new  subsection  24(3)). 

In  addition,  when  a  non-custodial  parent  brings  a 
motion  before  the  court,  alleging  that  access  was  wrongfully 
denied,  the  custodial  parent  must  have  a  legitimate  reason  for 
denying  the  access.  In  the  list  of  examples  of  legitimate 
reasons  for  denying  access  are  two  reasons  directly  related  to 
domestic  violences  (i)  a  custodial  parent  is  justified  in 
denying  access  if  he  or  she  believed  on  reasonable  grounds 
that  the  child  might  suffer  physical  or  emotional  harm  if  the 
right  of  access  were  exercised;  (ii)  the  custodial  parent  is 
justified  in  denying  access  if  he  or  she  believed  on 
reasonable  grounds  that  they  might  suffer  physical  harm  if  the 
right  of  access  were  exercised  (new  section  35a(4)l  and  2). 

The  Children's  Law  Reform  Act  currently  permits  the 
court  to  make  an  order  restraining  a  person  from  molesting, 
annoying  or  harassing  a  spouse  or  children.  In  the  Family  Law 
Act ,  1986,  such  restraining  orders  are  also  available. 

However,  the  Family  Law  Act  also  permits  the  court  to  restrain 
a  spouse  from  communicating  with  the  applicant  or  children, 
except  as  the  court  may  provide  in  an  order.  It  is  agreed 
that  this  gives  the  court  more  flexibility  in  restraining 
unwanted  communication  between  spouses.  Consequently,  a 
similar  amendment  is  being  made  to  section  36(1)  of  the 
Children's  Law  Reform  Act  to  ensure  that  the  same  flexibility 
is  available  to  the  court  in  making  restraining  orders  under 
the  Children's  Law  Reform  Act. 

Domestic  assault  as  a  criminal  offence  is  now 
prosecuted  in  a  new  and  more  effective  way.  Sensitivity  to 
the  issue  has  increased  dramatically  through  professional 
continuing  education  and  family  violence  initiatives  by 

government  at  all  levels. 

While  the  need  is  not  being  met  entirely,  shelters 
have  sprung  up  across  the  province  in  order  to  give  women  and 
children  who  are  victims  of  domestic  violence  alternative 
accommodation . 

These  changes  represent  movement  in  the  right 
direction,  but  more  remains  to  be  done.  For  example,  little, 
if  any,  research  is  underway  to  address  the  root  causes  of 
domestic  violence.  It  is  fair  to  say  that  Ontario,  and  Canada 
generally,  are  still  only  beginning  to  come  to  grips  with  the 
consequences  of  violence  in  the  home. 
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Reform,  Mediation  and  Domestic  Violence:  Point  of  Convergence 

It  is  where  the  significant  legal  gains  made  by 
women,  the  evolution  of  mediation  as  an  alternative  to  the 
adversarial  process  and  the  recognition  of  domestic  violence 
converge,  that  new  women's  concerns  have  emerged.  Serious 
concerns  have  been  expressed  about  the  potential  impact  of 
mediation  in  family  law,  in  particular,  where  domestic 
violence  has  been  experienced  in  the  home.  It  Is  also  feared 
that  the  "privatization"  of  dispute  resolution  may  erode, 
through  private  negotiations,  the  gains  recently  made  by 
women.  It  has  been  suggested  that  the  rise  of  mediation  at 
the  same  time  as  legislative  reform  to  aid  women  may  be  more 
than  a  coincidence. 

Two  articles  by  Canadians  describe  women's  concerns 
about  mediation  in  family  law.  In  April  of  1987  Mary  Lou 
Fassel  and  Diana  Majury  prepared  a  paper  for  the  National 
Action  Committee  on  the  Status  of  Women.  It  was  entitled 
"Against  Women's  Interests:  An  Issues  Paper  On  Joint  Custody 

and  Mediation"  and  identifies  several  aspects  of  mediation 

that  require  wider  discussion  and  consideration  by  women.  In 
the  paper  the  authors  conclude  that  "until  such  time  as  these 
(mediation)  practices  can  be  more  thoroughly  and  critically 
reviewed,  we  must  resist  the  movement  toward  legislative 
enactment  of  ...  mediation." 

In  an  article  entitled  Divorce  Mediation;  A  Feminist 
Perspective  Martha  Shaffer  states  that  "(f)rom  a  feminist 
perspective,  divorce  mediation  suffers  from  a  number  of 
serious  flaws.  These  exist  both  at  the  level  of  the  justice 
system  and  at  the  level  of  practical  application." 

Conclusions  such  as  these  raise  at  least  four  major 
considerations : 

1.  What  are  the  specific  women's  concerns  about  mediation 
in  family  law? 

2.  What  are  the  origins  of  women's  concerns  about 
mediation? 

3.  Are  existing  Ontario  mediation  services  working 
injustices  on  clients,  unwittingly  or  otherwise? 

4.  Whether  injustices  are  occurring  or  not,  can  mediation 
services  be  designed  to  address  such  concerns? 

Women's  Concerns  and  the  Advisory  Committee 

Attorney  General  Ian  Scott  wished  to  ensure  that 
these  concerns,  and  others,  were  addressed  before  any  reforms 
were  contemplated.  Membership  on  the  Advisory  Committee 
therefore  included  representation  from  the  Ontario  Women's 
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Directorate.  The  Attorney  General  asked  that  suggestions  and 
recommendations  for  reform  be  assessed  from  the  perspective  of 
women  and  committee  members  showed  an  enthusiastic  interest  in 
women's  concerns  about  mediation  in  family  law.  As  a  result, 
one  of  the  very  first  meetings  of  the  Committee  was  set  aside 
to  permit  the  issues  and  concerns  to  be  placed  before  Commit¬ 
tee  members  in  clear  and  concise  terms.  This  was  done  at  the 
outset  to  ensure  that  the  Committee  had  these  concerns 
squarely  before  it  as  it  moved  through  a  consideration  of  any 
other  issues  in  its  mandate. 

Annexed  to  this  chapter,  as  Appendix  A,  is  a  "Summary 
of  Women's  Concerns  About  Mediation"  compiled  for  the  Attorney 
General's  Advisory  Committee  on  Mediation  in  Family  Law  by 
Ms.  Donna  Hackett  of  the  Ontario  Women's  Directorate.  Also 
attached  (Appendix  B)  is  a  bibliography  of  materials  provided 
to  the  Committee  by  the  Ontario  Women's  Directorate.  The 
summary  provides  an  overview  of  the  presentation  made  by 
Ms.  Hackett  to  the  Committee.  It  also  formed  the  basis  of  the 
Committee's  ongoing  consideration  of  women's  concerns  about 
mediation. 

The  Questions  for  Consideration 

Returning  now  to  the  four  questions  raised  by 
feminist  conclusions  about  mediation  in  family  law,  each  will 
be  examined  in  turn. 

1 .  What  Are  the  Specific  Women's  Concerns 
About  Mediation  In  Family  Law? 

These  concerns  may  be  summarized  as  follows: 

(a)  Domestic  Violence 


The  existence  of  domestic  violence,  which  may  go 
undisclosed  after  marriage  breakdown,  prevents  women  from 
negotiating  in  a  meaningful  way  during  mediation  with  a  person 
who  has  battered  them. 

Lacking  an  ability  to  negotiate,  women  may  conclude 
unjust  settlements  that  are  difficult  to  overturn  at  a  later 
date.  The  desire  to  reach  a  settlement  may  also  discourage  the 
disclosure  of  violence  and  therefore  permit  it  to  continue. 

A  failure  to  disclose  violence  in  mediation  could 
result  in  parents,  who  would  not  otherwise  be  entitled  to 
access  or  custody,  obtaining  such  orders  or  agreements.  This 
would  only  invite  further  difficulties  and  the  need  to  resort 
to  the  courts  at  a  later  date. 

In  addition,  even  if  violence  is  disclosed  it  is  felt 
that  the  resulting  power  imbalance  between  the  spouses  is  so 
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acute  that  even  a  well  trained  mediator  would  find  it 
impossible  to  offset  the  imbalance.. 

(b)  Systemic  Power  Imbalance 

There  are  inherent  systemic  power  imbalances  that 
prevent  or  inhibit  many  women  from  negotiating  with  men.  The 
imbalance  may  arise  if  the  spouse  with  whom  the  woman  must 
negotiate  has  more  experience  in  handling  the  family’s 
finances  or  business  matters,  has  a  greater  earning  power  or 
is  better  equipped  to  negotiate.  A  perception  of  a  power 
imbalance  may  also  be  created  by  the  fact  that  where  the  man 
earns  more,  he  is  likely  to  be  called  upon  to  pay  for  the 
mediation  itself. 

Martha  Shaffer  put  it  as  follows? 

"Women  do  not  enjoy  the  same  earning  power  as  men?  they 
often  do  not  have  the  same  negotiating  experience  as 
men,  nor  are  they  socialized  to  behave  in  an  assertive, 
self-interesting  manner.  All  of  these  factors  will 
detrimentally  affect  the  ability  of  women  to  negotiate 
effectively  in  mediation." 

(c)  Mediator  Bias 


Divorce  mediation,  Prof.  James  Richardson  observed  in 
his  report,  has  a  "quite  explicit  bias  towards  an 
encouragement  of  joint  custody."  Mediators  may  show  a  bias  in 
favour  of  joint  custody  and  could  promote  such  arrangements  in 
families  where  it  would  not  be  appropriate. 

In  addition  the  lack  of  understanding  on  behalf  of 
mediators  about  power  imbalances  between  men  and  women  and  the 
fact  that  mediators  may  bring  to  the  process  their  own  values 
about  the  role  of  women  in  society  causes  concern. 

(d)  Mediator  Qualifications 

Mediators  are  not  uniformly  trained  and  may  not  be 
sensitive  to  issues  of  domestic  violence,  power  imbalances  or 
mediator  bias.  As  such,  they  may  facilitate  unfair  and 
inappropriate  settlements  of  family  law  issues. 

Mediators  do  not  receive  through  current  training 
models  sufficient  in-depth  instruction  in  areas  of  family  law, 
tax  law  or  violence  against  women. 

(e)  Privatization  of  Dispute  Resolution 

Mediation  may  privatize  the  determination  of  women's 
legal  rights  to  a  forum  which  is  informal  in  nature  and  does 
not  provide  the  safeguards  that  are  found  in  the  adversarial 
system.  Many  mediation  critics  are  of  the  opinion  that  the 
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possible  results  of  an  agreement  reached  in  such  an  informal 
fashion  are  simply  too  serious  to  allow  for  such  informality. 

The  relegation  of  family  law  matters  to  a  "lesser 
forum"  created  a  symbolic  perception  that  these  interests  are 
less  worthy  of  court  time. 

( f )  Models  of  Mediation: 

(i)  Mandatory;,  (ii)  Timing;  (iii)  Disclosure; 

(iv)  Confidentiality;  (v)  User  Costs 

Within  any  particular  model  of  mediation  a  number  of 
other  concerns  may  arise.  For  example? 

(i)  if  the  use  of  mediation  services  is  mandatory  (i.e.  must 
be  used  as  a  precondition  to  gaining  access  to  the 
courts)  individuals  not  suited  to  mediation  will  be 
forced  to  use  a  dispute  resolution  system  that  may  be 
inappropriate  to  them.  Also  mandatory  mediation  may 
involve  a  negative  inference  against  a  spouse  who 
refuses  to  participate; 

(ii)  if  mediation  is  encouraged  as  a  step  to  be  taken  prior 
to  using  the  courts,  protective  interim  orders  (e.g. 
exclusive  possession,  restraint  on  disposition  of 
assets)  may  be  overlooked; 

(iii)  mediation  in  and  of  itself  does  not  have  any  power  to 
compel  complete  financial  disclosure; 

(iv)  there  are  no  protections  to  ensure  confidentiality  of 
disclosures  made  in  an  unsuccessful  attempt  to  mediate; 

(v)  perceptions  of  bias  may  arise  from  one  party  paying  for 
the  cost  of  mediation; 

(g)  Evaluation  of  Mediation  Services 

Assuming  that  mediation  in  family  law  becomes  more 
widely  available,  concerns  have  been  expressed  that  any 
mediation  service  offered  must  be  evaluated  closely  to  measure 
its  impact,  particularly  with  respect  to  domestic  violence, 
power  imbalances  and  mediator  bias. 

2 .  What  Are  the  Origins  of  Women's  Concerns  About  Mediation 

in  Family  Law? 

There  has  been  little,  if  any,  Canadian  research  on 
the  women's  concerns  about  mediation  models  or  practices 
currently  in  use  in  Canada.  In  his  paper  "Court-based  Divorce 
Mediation  in  Four  Canadian  Cities:  An  Overview  of  Research 

Results""  (which  is  the  most  recent  and  most  extensive  research 
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in  Canada),  Professor  C.  James  Richardson  acknowledges  the 
feminist  critique  of  divorce  mediation  as  being  "the  most 
articulate  and  focused"  and  sets  out  the  main  concerns 
feminists  have  about  this  form  of  dispute  resolution.  In  his 
conclusions  he  addresses  whether  their  criticisms  are  well 
founded  but  he  does  not  examine  the  actual  origins  of  the 
concern  over  mediation.  Given  the  importance  of  the  issue  it 
is  worthwhile  to  do  so. 

The  body  of  literature  that  is  critical  of  divorce 
mediation  is  largely  American.  Much  of  that  criticism  has 
been  adopted  by  critics  of  mediation  in  the  hope  that  the 
difficulties  experienced  by  Americans  could  be  avoided  or 
prevented.  This  has  lead,  in  some  cases,  to  not  only 
opposition  to  the  methods  of  mediation  but  to  the  goals  and 
objectives  of  mediation  itself.  As  will  be  seen,  the 
distinction  between  mediation  as  a  form  of  dispute  resolution 
generally  and  the  means  by  which  it  is  actually  made  available 
is  an  important  one. 

The  American  Experience 

The  use  of  alternative  dispute  resolution  in  the 
United  States  is  much  more  widespread  than  in  Canada.  A 
recent  Family  Law  Section  panel  described  alternative  dispute 
resolution  as  the  "hottest  new  trend  in  North  American  law". 
While  Ontario  and  other  Canadian  provinces  may  see  the  trend 
as  a  relatively  recent  one,  there  is  a  long-standing 
commitment  to  alternative  dispute  resolution  in  virtually  all 
American  states. 

This  commitment  is  not  limited  to  family  law,  and 
mediation  is  used  widely  in  the  criminal  law  process.  Victims 
and  accused  persons  are  encouraged  to  meet,  mediate  and 
attempt  to  resolve  some  of  the  lingering  resentment  over  any 
offence  which  was  committed.  While  such  a  process  may  be 
beneficial  with  respect  to  some  crime,  where  it  was  applied  to 
the  prosecution  of  domestic  violence  it  led,  justifiably,  to 
concerns  about  mediation  and  its  consequences  for  women  and 
children. 


Domestic  violence  has  received  special  treatment  for 
a  number  of  years  in  the  United  States.  The  response  to 
"wife-battering"  was  the  development  of  two  models  which  are 
best  described  in  the  following  excerpt  from  an  article  by 
Lisa  G.  Lerman  entitled  "Mediation  of  Wife  Abuse  Cases?  The 
Adverse  Impact  of  Informal  Dispute  Resolution  on  Women." 

"Two  models  have  emerged  in  the  development  of  legal 
remedies  for  wife  abuse.  The  conciliation  model  has 
favored  establishment  of  programs  which  are  concerned 
with  the  special  problems  of  violent  families,  but  which 
rely  on  informal  resolution  of  the  "disputes".  Most 
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commonly,  this  method  of  dispute  resolution  is 
implemented  through  mediation  sessions  involving  the 
victim,  the  abuser,  and  the  official  to  whom  the  victim 

has  turned  for  help. 

In  most  disputes  which  reach  mediation,  no  formal 
legal  action  has  been  initiated,  or  the  criminal  charges 
which  have  been  filed  are  suspended  or  dismissed  when 
the  case  is  referred  to  a  mediation  program.  In 
general,  the  agreements  reached  are  not  enforceable  in 
court.  The  parties  participate  voluntarily  in  mediation 
(neither  is  under  court  order  to  appear)  and  if  they 
fail  to  reach  an  agreement,  no  resolution  is  imposed  on 
them  by  the  third  party.  Police,  prosecutors,  judges 
and  court  clerks  do,  however,  refer  thousands  of  abuse 
cases  annually  to  large  publicly-funded  mediation 
programs.  The  mediators  in  some  programs  are  trained 
volunteers;  in  others,  mediation  is  conducted  by  full¬ 
time  staff.  Some  mediators  have  professional  training 
in  law,  mental  health,  or  social  work;  others  have  none. 
Most  mediators  do  receive  some  minimal  in-house 
training. 

All  over  the  country  courts  and  private  agencies  are 
setting  up  mediation  programs  to  resolve  a  wide  variety 
of  "minor  disputes"  in  the  family  setting  before  they 
reach  formal  adjudication.  Almost  invariably,  wife 
abuse  cases  are  regarded  as  controversies  too  trivial  to 
deserve  court  attention  and  are  placed  in  this  category 
of  "disputes." 

The  primary  explanation  for  the  rapid  growth  of 
mediation  is  an  economic  one.  Prosecutors  carry 
unmanageable  caseloads.  Criminal  and  domestic  relations 
courts  have  enormous  backlogs,  and  are  anxious  to  find 
an  alternative  forum  to  which  they  can  transfer  a 
substantial  group  of  cases.  Proponents  of  mediation 
explicitly  acknowledge  that  they  are  motivated  in  part 
by  a  desire  to  help  courts  and  law  enforcement  agencies 
resolve  these  problems.  Mediation  conducted  by  a 
private  agency,  it  is  further  argued,  is  cheaper  than 
litigation. 

Advocates  of  the  conciliation  model  view  mediation  as 
preferable  to  formal  dispute  resolution  mechanisms  for  a 
wide  range  of  humanitarian,  client-focused  reasons. 
Factors  making  mediation  attractive  includes  "1. 
Avoidance  of  unnecessary  hostility....  2.  A  measure  of 
client  autonomy  in  constructing  the  solutions....  3. 
Avoiding  the  traditional  two-attorney  fight."  Professor 
Frank  Sander  of  Harvard  Law  School  favors  mediation  over 
more  formal  options  for  cases  in  which  the  parties  have 
a  long-term  relationship  because  those  parties  may  work 
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out  an  agreement  addressing  the  ongoing  problems 
underlying  the  superficial  dispute.  Law  professor  Paul 
Rice  proposes  mediation  as  an  alternative  to  the 
criminal  justice  system  which  frequently  acquits 
defendants  on  procedural  grounds,  fails  to  prosecute 
"culpable  'victims,' "  sentences  without  regard  to 
victims'  needs,  imposes  disproportionately  small 
penalties  for  serious  crimes,  operates  inefficiently, 
requires  victims  to  attend  multiple  hearings,  grants 
frequent  continuances,  and  fails  to  inform  witnesses  of 
the  status  of  a  case. 

Mediation  of  domestic  violence  cases  is  rarely 
promoted  by  those  who  specialize  in  advocacy  for 
battered  women,  but  is  supported  by  advocates  ©f 
alternative  dispute  resolution  in  family-related  cases. 
Domestic  relations  attorneys  are  flocking  to  training 
sessions  on  mediation,  and  are  using  mediation  instead 
of  litigation  whenever  possible.  Many  prosecutors  have 
initiated  massive  mediation  programs  to  reduce  their 
caseloads  by  informally  resolving  minor  disputes  instead 
of  prosecuting  them.  Social  service  and  mental  heath 
agencies  frequently  set  up  mediation  programs  in  an 
effort  to  serve  humanitarian  goals.  Federal  and  local 
grant  programs  fund  numerous  mediation  programs." 

The  motives  of  those  who  promote  such  a  "conciliation 
model"  are  unquestionably  good  but  some  see  such  a  development 
in  Canada  as  being  a  very  undesirable  development. 

Lerman  goes  on  to  describe  the  "law  enforcement" 
model  and  the  dilemma  in  which  it  places  some  feminists s 

The  "law  enforcement"  model,  in  contrast,  is  espoused 
both  by  grass  roots  advocates  working  with  battered 
women,  and  by  an  increasing  number  of  court  officials, 
police  officers,  and  others  who  provide  services  to 
battered  women.  In  general,  the  law  enforcement  model 
advocates  formal  legal  action  combined  with  punishment 
or  rehabilitation  of  wife  abusers.  The  goal  is  to 
ensure  the  safety  of  the  victim  and  to  give  the  abuser  a 
clear  message  that  society  will  not  tolerate  his 
continued  violence  against  his  mate. 

Legislation  has  been  enacted  in  a  majority  of  states 
authorizing  issuance  of  protection  orders,  and  expanding 
police  power  to  make  arrests  in  abuse  cases.  Many 
prosecutors  have  adopted  aggressive  policies  in  spouse 
abuse  cases,  offering  support  and  protection  to  victims, 
and  prohibiting  dismissal  of  charges  absent  compelling 
circumstances . 
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Proponents  of  the  law  enforcement  and  conciliation 
responses  to  wife  abuse  often  pursue  their  divergent 
goals  with  one  community  and  even  have  overlapping 
caseloads.  Strangely,  many  feminist  advocates  for 
battered  women  find  themselves  in  the  traditionally 
right-wing  position  of  advocating  law  and  order,  amidst 
an  outpouring  of  humanitarian  sentiment  favoring  use  of 
informal  techniques  such  as  mediation. 

While  there  is  a  general  consensus  in  the  feminist 
community  against  mediation  of  abuse  cases,  some 
feminists  support  use  of  mediation  in  other  cases.  Many 
feminists  perceive  mediation  as  one  escape  from  a  court 
system  which  so  frequently  discriminates  against  women. 
Mediation  has  been  increasingly  used  in  divorce, 
custody,  and  property  disputes  between  couples,  and  as 
an  alternate  court  system  for  lesbians,  illegal  aliens, 
and  others  who  have  limited  access  to  formal  legal 
remedies . " 

Consequently  one  source  of  concern  about  mediation 
and  domestic  violence  has  its  roots  in  the  American  experience 
(and  experiment)  with  mediation  in  the  criminal  process.  The 
"conciliation  model"  appears  to  do  little  to  stop  the  actual 
violence  against  women  and  children.  Fortunately  the  Canadian 
criminal  justice  system  has  taken,  particularly  in  Ontario,  an 
approach  that  is  much  more  the  "law  enforcement  model". 

Another  source  of  concern  about  mediation  is  with 
respect  to  one  of  the  two  early  approaches  to  mediation  that 
were  undertaken  in  the  United  States  with  respect  to  family 
law.  These  two  primary  approaches  are  known  as  "the 
structured  approach"  and  "the  comprehensive  model".  The 
structured  approach,  sometimes  described  as  the  "Coogler 
model",  is  a  highly  regulated  process.  Shaffer  describes  it 
as  follows i 

"The  process  begins  with  the  signing  of  a  contract  that 
sets  out  the  rules  that  will  govern  the  course  of  the 
mediation.  These  rules  include  the  preparation  of  a 
comprehensive  financial  statement,  the  requirement  that 
the  spouses  attend  regularly  scheduled  mediation 
sessions,  and  an  agreement  to  submit  any  irresolvable 
conflict  to  arbitration.  The  couple  then  enters  into  an 
interim  agreement  that  addresses  living,  financial,  and 
custody  arrangements  that  will  govern  their  relationship 
until  the  final  agreement  is  reached.  The  mediation 
itself  consists  of  several  two-hour  sessions  attended  by 
both  spouses  during  which  property  division,  support  and 
custody  are  discussed.  The  issue  of  child  custody, 
generally  the  most  complex  and  contentious,  is  usually 
left  to  last.  After  the  spouses  reach  agreement,  they 
consult  jointly  with  an  advisory  attorney  who  examines 
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the  terms  of  the  agreement,  answers  any  legal  questions 
they  may  have,  and  then  drafts  the  final  agreement." 

This  very  inflexible  model  enjoyed  early  acceptance 
in  the  United  States  and  was  adopted  by  the  Family  Mediation 

Association  as  early  as  1974. 

The  other  approach  to  mediation  is  known  as 
"comprehensive".  Shaffer  describes  this  approach  as  follows: 

"Comprehensive  mediation  does  not  begin  with  the 
execution  of  a  contract  establishing  the  ground  rules 
for  mediation,  nor  does  it  require  that  mediation 
sessions  be  scheduled  in  advance.  It  allows  the  spouses 
to  meet  with  the  mediator  individually,  if  they  so 
desire,  on  the  assumption  that  individual  meeting  may 
help  reduce  the  acrimony  of  the  termination  of  a 
relationship.  There  is  no  requirement  that  impasses  be 
submitted  to  arbitration  should  the  spouses  be  unable  to 
come  to  agreement.  Finally,  the  spouses  are  advised  to 
retain  separate  lawyers  to  review  the  agreement  rather 
than  presenting  their  settlement  to  a  single  "advisory 
attorney" . 

The  mediation  process  may  be  either  "open"  or  "closed". 
In  closed  mediation,  the  mediator  may  only  report  on  the 
issues  the  parties  have  resolved  and  describe  those 
issues  on  which  agreement  was  not  reached.  When  the 
parties  have  entered  into  open  mediation,  the  mediator’s 
report  may  include  "any  information  that  is  considered 
relevant  to  the  issues  being  mediated".  Closed 
mediation  offers  the  spouses  the  assurance  that  their 
interaction  during  mediation  will  be  entirely 
confidential  and  that  nothing  they  do  not  wish  to  be 
repeated  will  be  reported  to  the  court.  Open  mediation 
alleviates  the  need  for  the  initiation  of  information 
gathering,  should  the  mediation  process  break  down  and 
an  assessment  be  ordered  in  a  later  court  proceeding. 
Section  3(4)  or  the  Ontario  Family  Law  Act  requires 
spouses  entering  into  mediation  to  determine  in  advance 
whether  the  process  will  be  open  or  closed." 

As  can  be  seen  from  the  contrast  of  the  above 
approaches,  the  comprehensive  model  is  more  flexible  and 
offers  clients  more  legal  protection  when  reviewing  the  actual 
agreement  reached  in  mediation.  Fortunately  the  Coogler  model 
never  gained  acceptance  in  Canada  but  its  methods  generated 
concern  about  mediation. 

Canada  and  the  United  States  have  very  different 
historical  contexts  for  mediation  and  concerns  are  not  rooted 
solely  in  the  American  experiences.  Whether  the  mediation 
model  is  a  Coogler  model,  comprehensive  or  some  other  vari- 
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ation  there  continue  to  be  concerns  that  mediation  in  and  of 
itself  is  a  negative  development.  Canadian  advocates  point  to 
the  absence  of  any  clear  evidence  that  mediation  actually 
delivers  any  of  the  benefits  claimed  by  mediation  proponents. 
Is  mediation  less  expensive  than  litigation?  Is  that  an 
important  consideration?  Do  children  benefit  more  from 
mediation  intervention  post  separation  than  adjudication?  Are 
spouses  truly  more  satisfied  with  their  agreements  reached 
through  mediation?  Can  screening  effectively  ensure  that 
victims  of  domestic  violence  or  other  power  imbalances  do  not 
slip  through  into  mediation  and  a  potential  life  threatening 
situation? 

Opponents  of  mediation  in  Ontario  ask  these  and  many 
other  questions  about  this  relatively  new  process  of  dispute 
resolution  but  the  question  at  the  root  of  all  concerns  is  ~ 
In  the  absence  of  answers  to  all  these  questions,  is  there 
justification  for  taking  the  chance  that  vulnerable  women  may 
be  put  at  risk  in  mediation? 

The  adversarial  system,  even  filled  as  it  is  with 
shortcomings,  is  at  least  a  "known  devil"  that  adjudicates  in 
public  in  accordance  with  well  understood  standards. 

While  women’s  concerns  are  rooted  in  a  combination  of 
experiences,  the  majority  of  literature  on  the  subject  of 
mediation  in  family  law  envisages  a  process  in  which  battered 
women  would  see  their  legal  interests  and  complaints  about 
violence  "trivialized"  and  bargained  away,  in  private,  in  a 
highly  structured,  inflexible,  mandatory  process  controlled  by 
a  potentially  unqualified  or  biased  mediator  who  would 
generate  an  agreement  that  would  not  be  tested  by  independent 
legal  advice  for  each  spouse. 

Canadian  women  should  be  concerned  about  any 
suggestions  that  this  kind  of  family  mediation  might  be 
imported  to  Canada  and  Ontario  in  particular.  Having  raised 
the  fears  and  examined  some  of  their  origins,  the  question 
becomes,  whether  or  not  the  current  Ontario  practice  of 
mediation  justifies  them. 

3 .  Are  existing  Ontario  mediation  services  working 
injustices  on  users,  unwittingly  or  otherwise? 

The  committee  concluded  that  no  evidence  has  been 
found  to  suggest  that  mediation  has  worked,  or  is  working  a 
hardship  on  its  clients  in  Ontario.  It  reached  this 
conclusion  for  several  reasons. 

Firstly,  the  inflexible  mediation  model  described 
above  has  not  been  used  in  Ontario  and  is  seen  more  and  more 
as  an  undesireable  method  of  mediation  even  in  the  United 
States.  Ontario  has  been  spared,  in  a  sense,  the  experience 
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of  highly  structured  mediation.  For  the  most  part  it  was 
spared  the  early  "growing  pains"  of  this  new  profession 
altogether. 

Secondly,  as  mentioned  earlier,  Ontario  has  adopted 
the  "enforcement  model"  in  its  approach  to  domestic  violence. 
This  is  seen  in  both  the  civil  justice  system's  treatment  of 
family  law  issues  and  the  criminal  justice  system's  treatment 
of  domestic  assault  prosecutions.  Ontario  again  has  been 
spared  the  experience  of  attempts  to  mediate  criminal 
assaults . 


Thirdly,  mediation  in  Ontario  has  never  been 
mandatory.  Those  who  use  it  do  so  voluntarily  and,  as  will  be 
seen  in  upcoming  sections,  that  is  unlikely  to  change. 

In  his  study,  C.  James  Richardson  states  "While  the 
results  of  this  research  do  not  make  a  clear  case  for  the 
superiority  of  divorce  mediation  over  the  traditional 
adversarial  process,  they  also  give  no  empirical  support  to 
the  contentions  of  critics  of  divorce  mediation,  most  of  which 
were  considered  in  this  research  under  the  general  rubric  of 
social  impact  issues". 

While  Professor.  Richardson  was  not  examining 
mediation  models  in  place  in  Ontario,  the  services  examined 
are  representative  of  services  used  here.  His  conclusion,  for 
example  "that  women  and  children  fare  better,  economically  and 
at  all  income  levels,  when  there  is  a  mediated  settlement..." 
suggests  that  Canadian  mediation  services,  while  not  perfect, 
are  not  actively  undermining  the  interests  of  women. 

Professor.  Richardson's  conclusion  that  "concerns 
that  people's  rights  may  not  be  adequately  protected  when  they 
choose  to  mediate  their  separation  or  divorce  is  also  without 
foundation"also  provides  some  comfort  about  existing  services. 

The  absence  of  evidence  that  mediation  services  in 
Ontario  are  working  injustices  on  its  clients  was  not 
interpreted  by  the  Committee  as  proof  that  perfection  had  been 
achieved  in  Ontario.  If  anything,  having  the  concerns  of 
women  in  the  forefront  gave  Committee  members  the  opportunity 
to  determine  what  steps  should  be  taken  to  ensure  that  such 
defects  do  not  enter  our  system  at  a  later  date. 

4 .  Whether  injustices  are  occurring  or  not,  can  mediation 
services  be  designed  to  address  such  concerns? 

It  is  fair  to  say  that  the  recommendations  made  by 
this  Committee  are  evidence  of  the  seriousness  with  which  it 
viewed  women's  concerns  about  mediation.  The  approach  was 
clearly  one  that  saw  mediation  in  family  law  as  too  valuable 
an  alternative  or  complementary  adjunct  to  the  courts  to  be 
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discarded  because  it  might,  if  left  "uncontrolled",  harm  the 
interests  of  some  who  might  use  it.  The  search  was,  from  the 
outset,  for  controls  or  limitations  on  the  mediation  process 
that  would  enable  it  to  deliver  its  valuable  powers  to  those 

who  could  use  it  most. 

Guidance  was  taken  from  the  conclusions  of  both 
Martha  Shaffer  and  Lisa  Lerman,  both  of  whom  have  expressed 
concerns  about  mediation.  Shaffer  concluded  as  follows; 

"Despite  its  current  shortcomings,  mediation  should  not 
be  viewed  as  a  totally  unacceptable  process.  For 
couples  of  relatively  equal  bargaining  power  who 
approach  mediation  with  an  understanding  of  the  process, 
mediation  may  generate  a  better  solution  than  one 
negotiated  by  lawyers.  Mediation  should  remain 
available  as  an  alternative  to  the  traditional  method  of 
divorce  with  the  following  provisos.  First,  mediation 
must  be  voluntary.  Mandatory  mediation  is  a  coercive 
and  potentially  harmful  process  for  many  women  who  do 
not  face  their  husbands  with  relatively  equal  bargaining 
power.  In  light  of  the  absence  of  support  for  the 
belief  that  mediation  promotes  the  best  interests  of 
children,  mandatory  mediation  also  lacks  justification. 
Second,  the  parties  must  have  access  to  comprehensive 
legal  advice.  If  the  parties  are  bargaining  in 
ignorance  of  their  legal  position,  any  agreement  they 
reach  can  hardly  be  said  to  be  voluntary.  The  spouses 
must  also  have  an  enforceable  right  to  demand  full  and 
accurate  financial  disclosure  from  the  other  spouse,  so 
that  the  monetary  settlement  is  reached  with  full 
knowledge  of  each  spouse's  financial  position.  Ideally, 
there  should  also  be  some  way  of  ensuring  that  no  undue 
pressure  is  brought  to  bear  and  that  neither  party  is  at 
a  disadvantage  in  the  course  of  the  process. 
Unfortunately,  because  of  the  cost  of  lawyer 
participation,  this  is  not  a  realistic  option  for  many 
couples . 

Finally,  legislatures  must  act  t©  pass  standards  for  the 
practice  of  mediation  that  secure  a  high  level  of 
competence.  The  present  situation  in  which  it  is 
possible  to  become  a  mediator  with  virtually  no  training 
in  family  dynamics  or  in  law  is  unacceptable.  A 
sophisticated  understanding  of  family  interaction,  the 
legal  entitlements  created  by  family  law,  and  the 
ability  to  identify  and  rectify  power  inequality  must  be 
among  the  prerequisites  for  certification  as  a  mediator. 

While  the  practice  of  divorce  mediation  should  not  be 
embraced  by  feminists,  it  should  not  be  abandoned 
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altogether.  For  some  couples,  mediation  will  provide  a 
completely  acceptable  way  of  terminating  a  marriage..." 

Lisa  Lerman,  in  her  article  "Mediation  of  Wife  Abuse 
Cases:  The  Adverse  Impact  of  Informal  Dispute  Resolution  on 

Women",  rather  than  rejecting  mediation  outright,  provides  a 

set  of  comprehensive  recommendations  to  mediators  to  assist 
them  in  resolving  family  disputes.  Over  the  course  of  eleven 
pages  she  sets  out  recommendations  designed  to  tailor 
mediation  services  to  the  special  needs  of  battered  women, 
including  pre-mediation  procedures,  drafting  of  agreements, 
enforcement  of  agreements  reached  in  mediation  and  even  the 
training  of  mediators.  She  states  in  her  conclusion  that 
" ( t } he  recommendations  ...  acknowledge  the  reality  that  the 
alternative  dispute  resolution  movement  is  upon  us . . .and. . . is 
intended  to  begin  a  dialogue  focussed  not  on  what  the  remedy 
is  called  but  on  what  elements  are  needed  for  any  legal  remedy 
for  wife  abuse  to  be  effective." 

Similar  observations  have  been  made  by  other  critics 
of  mediation.  See  for  example  Denise  Camache’s  article 
"Divorce  Mediation  and  Domestic  Violence:  Considerations  for 

Mediators  and  Battered  Women's  Advocates"  and  Isolina  Ricci’s 

article  "Mediator's  Notebook:  Reflections  on  Promoting  Equal 
Empowerment  and  Entitlements  for  Women." 

In  conclusion  the  Committee  reached  the  following 
general  conclusion  about  women's  concerns  about  mediation  in 
family  law. 

Conclusion 


On  the  basis  of  research  to  date  there  is  no  evidence 
to  suggest  that  mediation  works  a  hardship  on  its  clients. 
Genuine  and  serious  concerns,  however,  have  been  expressed 
about  the  potential  impact  of  mediation  on  spouses  and 
children.  The  availability  and  encouragement  of  mediation  in 
family  law  should  be  subject  to  the  provision  of  adequate 
safeguards,  as  set  out  in  the  model,  for  (i)  the  protection  of 
battered  spouses  and  children,  (ii)  sensitivity  to  power 
imbalances  between  spouses,  and  (iii)  protection  against 
mediator  bias. 

In  the  next  chapter  specific  conclusions  and 
recommendations  will  address  the  concerns  identified  by  the 

Committee . 
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APPENDIX  "A*  TO  CHAPTER  4 


A  SUMMARY  OP  WOMEN 8  S 
CONCERNS  ABOUT  MEDIATION 


Compiled  for  the  Attorney  General's 
Advisory  Committee  on  Mediation  in  Family  Law 

Donna  Hackett 

Ontario  Women’s  Directorate 
August  1987 


Introduction 

The  following  summary  of  women's  concerns  about  mediation  has 
been  designed  to  identify  issues  which  should  be  considered  in 
designing  an  effective  mediation  project. 

The  weight  to  be  given  to  each  of  these  concerns  and  how  to 
address  them  are  matters  for  the  Committee  to  address 
throughout  its  deliberations. 

For  more  details  about  these  concerns,  reference  can  be  made 
to  the  binder  of  20  articles  which  was  compiled  for  the 
Advisory  Group. 


Issues 

A.  Who  Should  Mediate  -  Issues  of  Domestic  Violence,  Child 
Abuse  and  Mandatory  Mediation? 

B.  Power  Imbalances  &  Negotiating 

C.  When  Should  Mediation  Commence? 

D.  Who  Are  the  Mediators? 

E.  Joint  Custody 

F.  Who  Pays 

G.  Financial  Disclosure 

H.  Confidentiality 

I.  Evaluation  of  the  Process 


A . 


Who  Should  Mediate? 


1.  Many  women’s  groups  strongly  believe  that  cases  in  which 
there  has  been  domestic  violence  should  not  be  mediated  for 
the  following  reasons i 

-  violence  frequently  continues  after  separation  and 
mediation  increases  contact  and  therefore  danger  to 
women  and  children; 

-  mediation  is  premised  on  the  basis  that  the  parties 
enjoy  relative  parity  of  bargaining  power.  No  such 
equality  is  present  between  a  batterer  and  his  victim; 

-  studies  show  that  battered  women  have  low  self-esteem, 
difficulty  expressing  themselves,  a  lack  of  self- 
confidence,  and  are  depressed  -these  traits  can  severely 
impair  their  ability  to  negotiate  effectively  (Star  and 
Clark,  1978)  even  long  after  the  violence  stops; 

-  mediation  forces  a  woman  to  negotiate  with  her  batterer 
which,  in  turn,  can  perpetuate  his  control  over  her; 

-  battered  women's  expectations  may  not  be  realistic  -they 
are  often  too  anxious  to  abandon  their  rights  in  order 
to  avoid  violence  or  the  risk  of  violence; 

-  subtle  signals  from  the  batterer  during  mediation 
sessions  can  impact  on  the  woman  without  the  mediator 
knowing  it; 

-  recent  research  suggests  that  violence  is  more  likely  to 
continue  if  a  mediator  as  opposed  to  a  lawyer  is  used  in 
family  dispute  resolutions  (Ellis  &  Ryan,  Toronto, 

1986 )  ? 

-  battered  women  frequently  do  not  identify  their  violent 
situations  even  when  asked.  Those  who  do  often  minimize 
the  extent  and  severity  of  the  abuse; 

-  even  when  violence  is  disclosed,  trained  mediators 
cannot  overcome  the  acute  power  imbalances  between  a 
victim  and  her  batterer. 

2.  Some  mediators  suggest  that  mediation  in  cases  where 
there  has  been  domestic  violence  can  occur  afters 

-  protective  orders  are  in  place 

-  violence  and  threats  are  over 

-  the  woman  is  economically  sound 
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-  the  woman  is  emotionally  independent  and 

-  the  abuser  has  acknowledged  responsibility  for  the 

abuse . 

3.  Some  mediators  are  opposed  to  mediating  in  cases  where 
there  has  been  family  violence.  Many  women's  groups  are 
strongly  opposed  to  mediation  in  cases  of  child  abuse  because: 

-  this  situation  enhances  the  man's  bargaining  position 
because  the  woman  will  usually  give  up  significant 
entitlements  in  order  to  protect  her  children; 

-  mediation  does  not  provide  the  same  protections  that  the 
adversarial  system  does  for  children; 

-  it  can  be  dangerous  for  the  children  because  of  the 
opportunities  mediation  provides  to  locate  the  woman  and 

the  children. 

4.  Due  to  the  inability  to  accurately  detect  domestic 
violence  and  child  abuse,  women's  groups  question  the  use  of 
mediation  at  all. 

-  approximately  1  in  4  children  are  victims  of  child 
sexual  abuse  and  between  1/4  and  1/3  of  these  incidents 
are  committed  by  male  parents; 

-  at  least  1  in  10  women  are  victims  of  domestic  violence 
-  this  rate  is  higher  in  separated  families  -  Ellis' 
study  revealed  that  there  had  been  incidents  of  domestic 
violence  in  50%  of  the  files  reviewed.  Smith's  figure 
suggests  a  similar  figure  of  47%. 

-  Winnipeg's  Family  Conciliation  Services  found  that  only 
10%  of  battered  women  disclose  family  violence  on  their 
own  initiative  in  mediation  -  only  25%  disclosed  when 
they  were  specifically  asked  if  they  had  been  battered; 

-  child  abuse  frequently  cannot  be  proven  in  criminal 
court  due  to  the  child's  age  and  her/his  relationship 
with  the  abuser  -  this  results  in  a  low  reporting  rate 
and  contributes  to  the  unequal  bargaining  positions  of 
the  parties  since  mothers  often  do  all  in  their  power  to 
protect  their  children; 

5.  Some  articles  suggest  that  because  mediation  at  least  in 
part  presupposes  an  ongoing  need  for  families  to  function, 
mediation  is  necessary  only  for  families  where  custody  and 
access  are  in  issue. 
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6.  Mandatory  mediation  is  strongly  opposed  by  women's 
groups  because: 

-  the  very  premise  of  mediation  is  that  the  parties 
willingly  participate  in  the  process; 

-  women  are  at  a  negotiating  disadvantage  for  reasons  set 
out  under  the  "Negotiating"  heading 

-  domestic  violence  usually  remains  hidden; 

-  women  have  gained  significant  legal  rights  in  family  law 
and  to  take  these  cases  out  of  the  courts  is  to  closet 
women's  interests  in  a  forum  where  there  is  less  review 

and  protection  (privatization) . 


B.  Power  Imbalances  and  Negotiating 

1.  While  it  is  presumed  that  both  parties  in  mediation  know 
their  legal  rights  and  can  negotiate  for  themselves,  this 
equilibrium  is  rare. 

2.  Researches  (Mnookin,  Ricci,  Weit,  Gilligan)  have 
identified  a  number  of  socialized  patterns  and  circumstances 
experienced  by  women  which  put  them  at  a  disadvantage  in  the 
mediation  process. 

a)  women  do  not  base  their  entitlement  to  support,  property 
and  custody  on  law.  They  premise  their  entitlement  on 
their  role  as  peacemaker  and  guardian  of  the  family 
unit; 

b)  in  this  capacity  of  peacemaker,  women  are  socialized  to 
co-operate,  to  avoid  risks,  to  be  self-sacrificing  and 
to  "make  do"  with  what  they  have; 

c)  women  often  feel  entitled  to  negotiate  for  their 
children  but  not  for  themselves. 

4.  Br.  Isolina  Ricci,  an  experienced  mediator,  has  found 
that  these  patterns  can  appear  in  career  homemakers  and 
professional  women  alike. 

5.  In  order  to  help  redress  the  power  imbalances,  the 
mediator  needs  to  identify  and  understand  that  structural  and 
societal  power  imbalances  between  between  men  and  women  filter 
down  to  individuals.  Mediators  need  to  be  alert  to  subtle 
ways  woman  fall  or  are  pushed  into  the  peacemaker  pattern. 
(Leitch's  article) 

6.  In  1985,  Beer  and  Stief  found  that  in  the  U.S.  women  are 
motivated  to  mediate  in  order  to  avoid  conflict  and  men  are 
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motivated  to  get  a  better  deal.  Mediation  between  these 
different  initial  positions  can  disadvantage  women. 

7.  In  the  Ellis/Ryan  study,  less  than  25%  of  the  couples 
studied  were  suitable  for  mediation.  Intake  methods  to  screen 
unsuitable  couples  are  difficult  and  can  be  inaccurate. 


C.  When  Should  Mediation  Commence? 

1.  Women's  groups  fear  that  if  mediation  is  encouraged, 
interim  orders  will  be  delayed.  This  creates  a  number  of 

problems : 

-  assets  can  be  dissipated  if  there  are  delays; 

-  women  and  children  are  generally  the  most  economically 
disadvantaged  -  this  adds  to  inequalities  in  women's 
bargaining  positions; 

-  there  are  no  timetables  for  mediation; 

-  women  who  leave  their  homes  can  be  prejudiced  in 
subsequent  applications  for  exclusive  possession, 
support  and  custody  if  there  is  a  delay  in  the 
commencement  of  their  action. 

2.  See  the  earlier  concerns  regarding  domestic  violence  and 
child  abuse  for  the  need  for  legal  protections  and  the 
development  of  personal  resources  (emotional  and/or  economic) 
before  mediation  is  considered. 


D.  Who  Are  the  Mediators? 


1.  It  is  assumed  that  mediators  are  objective  and  neutral. 
Despite  this  expectation,  it  needs  to  be  acknowledged  that  a 
mediator  brings  to  work  his  or  her  own  beliefs  and  experience 
which  then  can  impact  on  the  mediation  process.  The 
mediator's  belief  about  what  is  generally  in  the  best 
interests  of  the  children  and  what  men's  and  women's  roles 
ought  to  be  in  post-divorce  families  can  dictate  the  way  in 
which  the  mediation  sessions  are  conducted  (L.  Leitch) . 

2.  Neither  formal  nor  informal  training  for  mediators  is 
required.  In  the  courses  that  have  been  developed,  the 
quality  of  the  programs  is  varied.  A  number  of  courses  do  not 
deal  fully  with  issues  of  domestic  violence,  child  abuse, 
economic  realities  for  women  including  the  real  costs  of 
raising  children,  the  power  imbalances  found  between  women  and 
men  in  negotiating  situations,  etc.  Careful  training  and 
education  in  these  areas  is  critical. 
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3.  Examination  of  the  outcomes  for  women  of  mediated  versus 
lawyer-achieved  agreements  is  an  area  of  needed  attention.  It 
is  important  that  women's  legal  entitlement  on  marriage 
breakdown,  recently  expanded  by  legislation  and  judicial 
precedent,  is  preserved  in  the  mediation  process. 


E .  Joint  Custody 

1.  A  philosophical  preference  for  joint  custody 
arrangements  by  a  majority  of  mediators  has  been  identified  in 
Canada,  the  United  States  and  Great  Britain. 

2.  Some  mediators'  notions  of  how  families  should  be 
structured  post-separation  (i.e.  almost  a  presumption  of  joint 
custody)  are  seen  by  women's  groups  as  non-neutral.  Studies 
demonstrate  that  joint  custody  is  only  a  successful 
arrangement  in  very  limited  circumstances. 

3.  Women's  groups  assert  that  joint  legal  custody  increases 
the  non-custodial  parent's  rights  without  a  corresponding 
increase  in  their  responsibility  for  the  children. 

4.  Mediation  focuses  on  the  future.  This  approach  has  the 
unintended  effect  of  undervaluing  women's  contributions  to 
care-giving.  Instead  of  placing  sufficient  value  and  emphasis 
on  who  has  in  fact  reared  the  children,  future  promises  of 
care-giving  contributions  given  during  mediation  can  be 
weighed  too  heavily.  Continuity  in  care  is  generally  in  the 
best  interests  of  children. 


F .  Who  Pays? 

1.  Given  women's  relative  economic  position,  they  are  less 
able  to  afford  to  pay  for  mediation.  Men's  ability  to  pay  is 
greater.  Since  men  will  likely  be  the  paying  parties,  there 
will  be  a  perception  by  women  that  the  mediator's  impartiality 

is  seriously  comprised. 

2 .  Court-appointed  mediators  do  not  provide  the  same 
quality  of  support  for  women  nor  do  they  deter  subsequent 
violence  as  well  as  lawyers.  This  may  or  may  not  be  true  for 
independent  mediators.  (Ellis/Ryan,  Toronto,  1987). 


G.  Financial  Disclosure 


1.  Without  full  disclosure  of  the  parties'  precise 
financial  positions  in  mediation,  any  agreement  as  to  spousal 
and  child  support  is  likely  to  be  inappropriate.  Given  recent 
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judicial  reluctance  to  re-open  separation  agreements,  it  is 
important  that  full  financial  disclosure  to  obtained  before 

any  agreement  is  reached. 

2.  Without  the  threat  or  aid  of  discoveries,  assets  may 
easily  remain  hidden  in  mediation  where  the  spouse  (usually 
husband)  has  substantial  assets. 


H.  Confidentiality 

I.  Given  the  difficulty  in  proving  cases  of  domestic 
violence  and  child  abuse,  the  lack  of  confidentiality  in 
mediation  may  act  to  deter  disclosure  and  reporting. 

2.  If  one  party  chooses  not  to  continue  with  mediation, 
courts  ought  not  to  be  apprised  of  which  party  made  the  choice 
since  negative  judicial  notice  could  effectively  penalize  a 
party  for  exercising  the  right  not  to  mediate. 


I .  Evaluation 

In  depth  evaluation  by  an  uninterested  party  of  any  mediation 
project  is  crucial.  Consideration  of  the  following  points 

would  be  central  to  any  evaluation. 

1.  The  long  and  short  term  effects  of  any  mediation  on: 

-  domestic  violence 

-  support 

-  custody 

-  property  distribution 

-  possession  of  the  matrimonial  home 

-  access 

-  interim  proceedings 

-  children 

-  repeated  court  appearances  over  a  several  year  period 

-  agreement  compliance  rates. 

Some  U.S.  material  suggest  that  asset  divisions  are  lower  in 

mediated  cases. 

2.  Amount  of  mediation  time  taken  to  achieve  a  satisfactory 

agreement . 

3.  The  comparative  cost  of  mediator  versus  lawyer-achieved 

agreements . 

4.  Women's  and  men’s  attitudes  towards  mediation  versus 
more  traditional  methods  ©£  dispute  resolution. 
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Attitude  surveys  of  mediators  and  lawyers  regarding: 
domestic  violence 

obligations  and  time  frame  needed  to  become  financially 
self-sufficient  after  separation 
joint  custody 

property  distribution,  and 

family  roles  for  men  and  women  post-separation. 
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Report,  of  the  Attorney  General '  8 
Advisory  Committee  on  Mediation 
in  Family  Law 


CHAPTER  5 


ISSUES  IN  MEDIATIONS 
SOME  CONCLUSIONS  AND  PROPOSALS 


(i)  General  Conclusions  with  Respect  to  Mediation 

The  Committee’s  work  began  with  a  consideration  of 
the  meaning  of  the  word  "mediation".  It  was  well  known  among 
Committee  members  that  mediation,  particularly  in  the  United 
States,  had  evolved  in  a  number  of  ways  and  forms.  It  was 
also  widely  understood  by  Committee  members  that  some  forms  of 
mediation  were  less  desirable  than  others. 

The  Committee  reached  a  consensus  that  the  meaning  of 
mediation  for  the  purposes  of  the  Committee's  work  would  be  as 
follows:  a  non-adversarial  alternative  dispute  resolution 

mechanism  in  which  an  impartial  mediator  assists  clients  to 
reach  a  mutually  satisfactory  agreement  on  issues  affecting 
the  family. 

In  part,  mediation  in  family  law,  as  the  Committee 
understood  it,  came  to  be  defined  by  what  Committee  members 
hoped  it  could  achieve.  For  example,  it  was  agreed  that 
mediation  tries  to  assist  clients  of  a  relatively  equal 
bargaining  position  to  come  to  an  agreement  in  the  hope  that 
it  will  encourage  increased  compliance  with  the  agreement  and 
thereby  reduce  the  need  to  return  to  the  court  for  further 
litigation.  Also,  mediation  was  seen  as  a  means  by  which 
clients  could  be  provided  with  negotiation  skills  that  would 
allow  them  to  resolve  future  disagreements  without  the  need 
for  intervention  by  the  courts  or  other  professionals. 
Mediation  was  seen  as  a  means  by  which  family  tension  could  be 
reduced  and  family  assets  would  not  be  wasted  in  needless 
litigation.  From  the  perspective  of  the  judiciary,  mediation 
was  seen  as  a  potential  means  by  which  the  judicial /legal 
workload  could  be  reduced  thereby  saving  costs  in  the 
administration  of  justice. 

Committee  members  agreed  that  these  goals  of 
mediation  are  just  that,  goals,  not  guaranteed  results. 
However,  it  was  accepted  by  Committee  members  that  mediation 
has  the  potential,  a  potential  perhaps  greater  than  that 
offered  by  litigation,  to  deliver  these  worthy  results  and 
skills  to  a  person  undergoing  a  marriage  breakdown  or  other 
family  problem. 
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Achieving  a  consensus  on  a  definition  of  mediation 
quite  naturally  lead  to  discussion  about  what  mediation  is  not 
and  what  it  should  not  be.  Mediation  should  not  be  seen  as  a 
panacea  for  all  family  woes,  nor  as  a  replacement  for  the 
courts.  Its  role  is  as  an  alternative  dispute  resolution 
mechanism  for  suitable  persons.  It  is  at  best  a  complementary 
adjunct  to  the  adversarial  process. 

In  one  sense,  mediation  functions  best  against  a 
backdrop  of  an  adversarial  process.  Predictable  results  in 
the  courtroom  can  facilitate  successful  negotiation. 

The  Committee  considered  the  current  legislative 
sources  of  mediation  in  family  law  in  Ontario. 

Mediation  in  family  law  in  Ontario  is  currently 
available  on  a  voluntary  basis  only.  That  is,  both  parties 
must  agree  to  mediate.  Mediation  is  available  by  virtue  of 
the  following  provisions  in  the  Family  Law  Act,  1986: 

"3. —  (1)  In  an  application  under  this  Act, 

the  court  may,  on  motion,  appoint  a  person  whom  the 
parties  have  selected  to  mediate  any  matter  that  the  court 
specifies . 

(2)  The  court  shall  appoint  only  a  person  who, 

(a)  has  consented  to  act  as  mediator;  and 

(b)  has  agreed  to  file  a  report  with  the  court 
within  the  period  of  time  specified  by  the 
court . 

(3)  The  mediator  shall  confer  with  the  parties,  and  with 
the  children  if  the  mediator  considers  it  appropriate  to 
do  so,  and  shall  endeavour  to  obtain  an  agreement  between 
the  parties. 

(4)  Before  entering  into  mediation,  the  parties  shall 
decide  whether, 

(a)  the  mediator  is  to  file  a  full  report  on  the 
mediation,  including  anything  that  he  or  she 
considers  relevant;  or 

(b)  the  mediator  is  to  file  a  limited  report  that 
sets  out  only  the  agreement  reached  by  the 
parties  or  states  only  that  the  parties  did  not 
reach  agreement. 

(5)  The  mediator  shall  file  with  the  clerk  or  registrar 
of  the  court  a  full  or  limited  report,  as  the  parties  have 
decided,  and  shall  give  a  copy  to  each  of  the  parties. 


59 


(6)  If  the  parties  have  decided  that  the  mediator  is  to 
file  a  limited  report,  no  evidence  of  anything  said  or  of 
any  admission  or  communication  made  in  the  course  of  the 
mediation  is  admissible  in  any  proceeding,  except  with  the 
consent  of  all  parties  to  the  proceeding  in  which  the 
mediator  was  appointed. 

(7)  The  court  shall  require  the  parties  to  pay  the 
mediator's  fees  and  expenses  and  shall  specify  in  the 
order  the  proportions  or  amounts  of  the  fees  and  expenses 
that  each  party  is  required  to  pay. 

(8)  The  court  may  require  one  party  to  pay  all  the 
mediator's  fees  and  expenses  if  the  court  is  satisfied 
that  payment  would  cause  the  other  party  or  parties 
serious  financial  hardship." 

There  are  similar  provisions  in  section  31  Children's  Law- 

Ref  orm  Act. 

The  following  relatively  new  provisions  in  the 
Federal  Divorce  Act,  1985  have  also  increased  the  profile  of 
mediation  in  family  law: 

"Duty  of  legal  adviser 

"9  (2)  It  is  the  duty  of  every  barrister,  solicitor, 
lawyer  or  advocate  who  undertakes  to  act  on  behalf  of  a 
spouse  in  a  divorce  proceeding  to  discuss  with  the  spouse 
the  advisability  of  negotiating  the  matters  that  may  be 
the  subject  of  a  support  order  or  a  custody  order  and  to 
inform  the  spouse  of  the  mediation  facilities  known  to  him 
or  her  that  might  be  able  to  assist  the  spouses  in 
negotiating  those  matters. 

Certification 

(3)  Every  document  presented  to  a  court  by  a 
barrister,  solicitor,  lawyer  or  advocate  that  formally 
commences  a  divorce  proceeding  shall  contain  a  statement 
by  him  or  her  certifying  that  he  or  she  has  complied  with 
this  section." 

There  are  in  Ontario  and  across  Canada  hundreds  if 
not  thousands  of  mediators  offering  their  skills  to  assist  in 
the  resolution  of  family  disputes.  In  some  cases  the  parties 
to  litigation  consult  with  these  mediators  as  a  result  of  the 
above  legislative  provisions.  However,  in  many  cases  they 
have  found  their  way  to  a  mediator  for  assistance  with  a 
family  problem  without  the  need  for  a  court  order  and  in  the 
absence  of  legal  proceedings  even  being  commenced. 

The  frequency  with  which  families  make  use  of  private 
mediation  or  public  mediation  is  difficult  to  estimate.  There 
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is  no  doubt  that  the  use  of  mediation  has  increased  over  the 
last  decade,  but  still  represents  a  small  minority  of  family 
disputes  that  ultimately  go  before  the  courts. 

The  Committee  was  unanimous  in  its  conclusion  that 
mediation  in  family  law  in  Ontario  has  been  a  positive 
development  and  that  it  should  be  more  widely  available.  The 
questions  for  the  Committee  became,  how  best  to  deliver  this 
positive  development  to  those  in  need  of  the  service  and,  how 
to  identify  those  most  suitable  to  the  use  of  this  means  of 
alternative  dispute  resolution. 

It  was  also  agreed  that  while  the  Committee  saw 

mediation  as  a  positive  development,  existing  mediation 
services  in  Ontario  are  essentially  a  patchwork  of  public  and 
private  models  that  are  not  funded  or  supported  in  any 
consistent  way. 

By  way  of  example,  publicly  funded  (in  whole  or  in 
part)  mediation  for  family  law  disputes  is  currently  available 
in  Ontario  in  five  locations.  The  Frontenac  Family  Referral 
Service  has  been  operating  in  the  City  of  Kingston  for  over  a 
decade  on  a  private  contract  basis.  It  offers  mediation  for 
any  and  all  family  problems  including  custody,  access,  support 
and  property  division  to  the  local  community. 

By  comparison,  the  mediation  service  annexed  to  the 
Provincial  Court  (Family  Law  Division)  located  at  311  Jarvis 
Street  in  the  City  of  Toronto,  has  been  operating  for  over  a 
decade  and  offers  mediation  services  only  with  respect  to 
custody,  access  and  support  issues. 

The  Unified  Family  Court  in  Hamilton-Wentworth  has  a 
similar  service.  For  a  more  detailed  description  of  these 
services  see  the  background  papers. 

There  is  little  doubt  that  the  services  being 
provided  are  needed,  but  they  are  most  certainly  not  provided 
on  a  widespread  or  consistent  basis  across  the  province.  The 
Committee  was  unanimous  in  its  conclusion  that  mediation 
should  be  available  to  persons  in  all  regions  of  Ontario. 

The  Committee  therefore  recommends  the  following  with 
respect  to  mediation  in  family  law  in  Ontario : 


Conclusion  1.  Mediation  in  family  law  matters  is  a  voluntary 
non  adversarial  alternative  dispute  resolution  mechanism  in 
which  an  impartial  mediator  assists  clients,  of  a  relatively 
equal  bargaining  position,  to  reach  a  mutually  satisfactory 
agreement  on  issues  affecting  the  family.  In  doing  so, 
mediation  tries  to  assist  clients  to  come  to  an  agreement 
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in  the  hope  that  it  will  encourage  increased  compliance  with 
the  agreement  and  thereby  reduce  the  need  to  turn  to  the  court 
for  enforcement  or  clarification. 

Conclusion  2.  Mediation  also  seeks  to  provide  clients  with 
the  negotiation  skills  that  will  allow  them  to  resolve  future 
disagreements.  It  may  reduce  family  tension  and  conflict,  may 
reduce  the  wasting  of  family  assets  in  litigation,  and  may 
reduce  the  judicial/legal  workload  in  the  area  of  family 
disputes  thereby  saving  costs  in  the  administration  of 
justice . 

Conclusion  3.  Mediation  in  family  law  is  not  intended  to 
replace  the  role  of  the  courts  or  the  adversarial  process  in 
family  disputes.  It  is  not  just  an  alternative  to  the 
adversarial  process  but  a  complementary  adjunct. 

Conclusion  4.  Mediation  in  family  law  in  Ontario  is  currently 
available  in  a  few  jurisdictions  on  an  voluntary  basis,  that 
is,  provided  both  parties  agree.  Such  mediation  is  available 
by  virtue  of  provisions  in  the  Family  Law  Act,  1986,  the 
Children's  Law  Reform  Act  and  is  specifically  encouraged  by 
provisions  m  the  Divorce  Act,  1986. 

Conclusion  5.  Mediation  in  family  law  in  Ontario  has  been  a 
positive  development  and  should  be  more  widely  available  in 
accordance  with  the  model  proposed  by  this  Committee. 

Conclusion  6 .  Existing  mediation  services  in  Ontario  are 
essentially  a  patchwork  of  models  that  are  not  funded  or 
supported  in  any  consistent  way.  While  some  current  services 
are  fulfilling  a  need  they  are  not  available  on  a  widespread 
basis  across  the  province.  Mediation  should  be  available  to 
persons  in  all  regions  of  Ontario. 
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(ii)  Issues  Suited  to  Mediation 

Two  approaches  have  been  taken  in  Ontario  in  terms  of 

which  issues  are  suited  to  mediation.  Mediation  services  are 
either  comprehensive  (any  or  all  issues  are  mediated)  or 
mediation  is  limited  to  custody,  access  and,  in  some  cases, 
support . 


Proponents  of  comprehensive  mediation  point  out  that 
it  makes  little  sense  to  separate  issues  of  custody  and  access 
from  other  financial  considerations  such  as  support  and 
division  of  family  property.  This,  it  is  said,  creates 
artificiality  and  distortion  since  informed  decisions  about 
issues  affecting  a  family  cannot  be  made  in  isolation  from  the 
decision  about  which  parent  is  best  able  to  take  financial 
responsibility  for  the  child.  Proponents  of  comprehensive 
mediation  state  that  it  is  only  common  sense  for  a  family  and 
mediator  to  deal  with  all  issues  at  the  same  stage  of  the 
process . 


As  mediation  is  a  form  of  negotiating,  by  limiting 
the  range  of  issues  being  discussed,  one  automatically  limits 
the  possibility  of  "integrative  bargaining".  Integrative 
bargaining  has  been  described  as  the  opportunity  to  select 
from  the  full  range  of  issues  so  that  trade-offs  can  be  made. 
As  one  author  observed: 

"...simultaneous  exploration  of  custody  and  financial 
matters  significantly  increases  the  total  number  of 
potential  solutions  available  to  the  couple.  Integrative 
bargaining  thus  operates  to  maximize  the  satisfaction  of 
each  spouse  to  the  mediation  process  and,  in  turn, 
increases  the  likelihood  of  achieving  a  mutually 
satisfactory  agreement  and  of  committing  to  it  in  life, 
while  decreasing  the  likelihood  of  subsequent  litigation." 

While  comprehensive  mediation  appears  as  an 
attractive  opportunity  to  resolve  all  issues  at  the  same  time, 
it  is  not  without  shortcomings.  This  type  of  mediation 
requires  a  mediator  competent  not  just  with  respect  to  such 
issues  as  what  custodial  arrangement  is  in  the  best  interest 
of  the  child,  but  also  with  respect  to  potentially  complex 
financial  matters  that  would  require  full  financial  disclosure 
and  the  knowledge  of  family  property  law  and  rules.  In  the 
latter  case  a  mediator  would  need  to  exercise  caution  to  avoid 
the  appearance  of  providing  legal  advice  on  property  issues. 

The  following  quotation  from  Professor  Nicholas 
Bala's  article,  Is  Mediation  Appropriate  for  Matrimonial 
Property  and  Support  Disputes?  illustrates  the  difficulty  of 
comprehensive  mediation. 

"Those  involved  in  mediation  of  property  and  support 
disputes  should,  however,  be  aware  of  the  difficulties 


63 


involved  in  mediation  of  this  type.  While  those  who 
mediate  custody  and  access  disputes  need  only  have  a 
general  knowledge  of  the  law,  a  mediator  involved  with 
property  and  support  questions  must  have  a  more 
sophisticated  knowledge  of  the  law  and  of  the  tax 
implications  of  matrimonial  settlements.  Further,  when  a 
property  or  support  dispute  is  the  subject  of  mediation, 
it  is  essential  that  each  party  has  independent  legal 
advice  and  full  disclosure  of  the  other  party’s  financial 
position  prior  to  an  agreement  being  reached.  Indeed,  an 
agreement  reached  without  these  conditions  being  satisfied 
might  well  be  legally  unenforceable,  and  might  even  expose 
the  mediator  to  civil  liability." 

On  the  issue  of  financial  disclosure  in  mediation  the 
Ontario  Women's  Directorate  observed  as  follows: 

"The  Ontario  Women's  Directorate  is  of  the  opinion  that 
accurate  financial  information  is  sufficiently  important 
that  it  warrants  separate  conclusions  in  the  Report. 

The  majority  of  the  Committee  recommended  that  mediators 
'should  find  and  share'  data  including  sworn  financial  and 
property  statements  (Conclusion:  37 (vi)). 

This  does  not  require  the  mediator  to  ensure  that  sworn 
financial  statements  are  exchanged  even  in  cases  where  the 
issues  include  property  and  support.  The  result  is  that 
two  classes  of  parties  in  marriage/relationship  breakdown 
have  been  created:  those  whose  settlements  involving 
property  and  support  issues  are  negotiated  or  decided  on 
the  basis  of  sworn  financial  statements  (through  lawyers 
and  court  procedures)  and  those  whose  settlements  are 
negotiated  not  on  the  basis  of  sworn  financial  statements 
( in  mediation) . 

The  position  of  the  Ontario  Women's  Directorate  is  that 
sworn  financial  and  property  statements  must  be  exchanged 
before  mediation  begins. 

In  order  to  achieve  this,  3  conclusions  should  be  added: 

Conclusion:  Mediators  should  not  proceed  in  the  absence 

of  sworn  financial  statements  where  such 
information  is  relevant,  whether 
proceedings  have  been  commenced  or  not. 

Conclusion:  Mediators  should  give  notice  to  both 

spouses  that  mediation  will  not  commence 
until  the  sworn  financial  statements  of 
both  parties  have  been  exchanged. 
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Conclusions  Mediators  should  advise  all  clients  that 

any  separation  agreement  arising  out  of  the 
mediation  may  be  set  aside  by  a  court  if 
full,  complete  and  up-to-date  financial  and 
property  information  is  not  disclosed  to 
the  other  party. 

(Conclusion  37  (vi)  of  the  Report  should  be  deleted.)" 

Having  considered  the  relative  advantages  and 
disadvantages  of  comprehensive  mediation,  the  Committee  agreed 
that  mediation  in  family  law  should  be  comprehensive  and 
therefore  available  for  all  issues  brought  to  mediation  by  the 
clients . 


Another  important  consideration  in  advocating 
comprehensive  mediation  concerns  the  need  to  establish  a  form 
of  mediation  that  maximizes  the  opportunity  for  evaluation. 
Limiting  a  mediation  model  to  one  or  two  areas  would  remove 
any  opportunity  for  scrutinizing  of  mediation  of  property 
matters  for  example,  as  opposed  to  support  or  custody. 

Conscious  of  the  conclusions  drawn  in  Chapter  4  the 
Committee  however  did  wish  to  place  some  immediate  limitations 
on  which  issues  should  not  be  mediated  in  Ontario.  Given  the 
clear  advantages  and  merits  of  the  "enforcement  model" 
described  in  Chapter  4  with  respect  to  domestic  violence 
adopted  by  Ontario  with  respect  to  domestic  violence  the 
Committee  concluded  that  issues  of  domestic  violence  should 
not  be  mediated  in  the  model  designed  by  this  Committee. 

The  Family  Law  Act,  1986  and  Children's  Law  Reform 
Act  provide  for  offences  concerning  breach  of  restraining 
orders  and  orders  for  exclusive  possession.  The  Criminal  Code 
provisions  concerning  assault  are  being  applied  more 
effectively  to  cases  of  domestic  violence.  Mediation  of  such 
offences  should  not  be  available  in  the  face  of  existing 
evidence  that  it  may  only  trivialize  domestic  violence, 
provide  little  protection  and  result  in  inappropriate 
bargaining  and  set  off. 

On  the  issue  of  comprehensive  mediation  Fran  Kiteley 
observed  as  follows s 

"I  dissent  from  the  first  sentence  ©f  conclusion  7  unless 
the  mediator  involved  in  issues  other  than  custody  and 
access  is  a  lawyer.  The  bases  upon  which  1  take  this 
position  are  as  follows? 

a)  a  mediator  whose  background  is  in  the  mental  health 

field  is  probably  the  most  appropriate  person  to 

mediate  custody  and  access  issues; 
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b)  a  mediator  of  property  and  support  issues  must  have 
legal  training  and  experience  in  order  to  address  the 
sometimes  straightforward,  but  more  often,  complex 
issues  involved  in  equalizing  the  net  family  property 
and  resolving  support  issues ; 

c)  sometimes  the  issues  to  be  resolved  by  a  non-lawyer 
mediator  and  by  a  lawyer  mediator  overlap:  for 
example,  exclusive  possession  of  the  matrimonial  home 
and  child  support  are  often  intimately  connected  with 
custody  and  access; 

d)  where  the  issues  overlap,  the  mediation  'team*  should 
include  both  a  non-lawyer  and  a  lawyer." 

Consequently,  with  respect  to  suitability  of  various 
issues  for  mediation  the  Committee  therefore  recommends: 

Conclusion  7 .  Mediation  in  family  law  should  be  comprehensive 
and,  therefore,  available  for  any  or  all  family  issues. 
Mediation  offered  in  accordance  with  the  model  proposed  by 
this  Committee  should  not  include  mediation  of  family 
violence . 
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(iii)  Exposure  to  Mediation 

(a)  Voluntary  or  Mandatory? 

As  set  out  earlier  all  mediation  in  Ontario  is 

currently  voluntary*  The  parties  only  attend  if  they  both 
agree  to  the  mediation. 

Some  jurisdictions,  for  example  California  and 
recently  Manitoba,  require  that  the  parties  attend  for 
mediation  where  the  case  is  a  dispute  between  the  parents 
involving  children.  In  California  (see  background  materials 
to  this  section  from  the  Superior  Court,  State  of  California 
County  of  Alameda  Family  Court  Services)  a  custody  or 
visitation  dispute  will  not  be  heard  until  the  parties  have 
seen  a  counsellor  for  mediation. 

The  Committee  considered  whether  there  were 
persuasive  reasons  to  depart  from  the  purely  voluntary  model 
now  used  in  Ontario. 

Committee  members  observed  that  the  concept  of 
mediation  that  was  mandatory  seemed  to  be  a  contradiction  in 
terms.  Members  also  noted  a  variety  of  meanings  being 
attributed  to  the  expression  "mandatory  mediation".  Some 
proponents  consider  mediation  to  be  "mandatory"  if  it  requires 
a  one  time  exposure  to  mediation.  Others  consider  it  to  mean 
a  requirement  that  the  services  be  used  as  a  pre-condition  to 
use  of  the  adversarial  process. 

Committee  members  considered  the  latter  definition  to 
be  truly  mandatory  and  examined  some  of  the  relative 
advantages  and  disadvantages  of  such  a  model. 

The  advantages  of  mandatory  mediation  include: 

an  exposure  to  mediation  that  might  not  otherwise 

occur? 

it  may  force  recalcitrant  spouses  to  engage  in 

meaningful  negotiation  before  developing  intractable 

positions  in  court? 

The  disadvantages  include: 

individuals  unsuited  to  mediation  will  be  forced  into 

a  process  that  may  not  assist  them  thereby  wasting 

time  and  resources, 

the  above  would  be  particularly  true  of  cases 

involving  domestic  violence 
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-  assuming  individuals  can  make  an  informed  choice, 

users  should  self-select  their  method  of  dispute 

resolution. 

The  Committee  was  not  persuaded  that  significant 
gains  would  be  realized  if  Ontario  required  that  mediation  be 
used  prior  to  use  of  the  adversarial  process.  If  anything, 
mandatory  mediation  may  create  delays,  increase  costs  and  draw 
in  clients  unsuitable  for  mediation  such  as  spouses  from 
families  in  which  there  has  been  domestic  violence. 

(b)  Public  Legal  Education 

While  Committee  members  agreed  that  mediation  itself 
should  not  be  a  prerequisite  to  entry  to  the  adversarial 
process,  there  would  be  much  to  gain  from  increased  public 

legal  education  in  family  law. 

If  mediation  is  to  be  voluntary  and  is  viewed  not  as 
a  replacement  for  the  adversarial  process,  but  as  a 
complementary  adjunct,  then  potential  users  of  either  process 
must  be  able  to  make  an  informed  decision  about  which  is  best 
suited  to  their  individual  needs.  The  same  is  true  of 
arbitration  in  family  law  (see  Chapter  7  -  Related  Matters). 

With  this  in  mind  Committee  members  considered  a 
Family  Mediation  Canada  definition  of  "mandatory  mediation". 

"Both  spouses,  upon  filing  a  petition  for  divorce,  where 
there  are  issues  in  dispute,  be  required  to  attend  a  joint 
mediation  orientation  session,  with  a  qualified  mediator, 
provided  by  the  court.  The  purpose  of  this  first  session 
would  be  to  thoroughly  explain  the  mediation  process  and 
to  inform  the  parties  of  how  they  might  access  the 
process.  An  initial  session  before  the  parties  become  too 
litigious  or  too  involved  in  the  adversarial  system  would 
result  in  greater  numbers  of  people  participating  in  the 
mediation  process.  There  is  a  responsibility  to  inform 
the  spouses  of  the  alternatives  that  are  available  to  them 
at  the  earliest  possible  stage.  Not  until  such  time  as 
both  parties  have  attended  this  session  would  the  petition 
for  divorce  be  allowed  to  proceed." 

This  proposal  is  the  equivalent  of  a  mandatory 
exposure  to,  but  not  necessarily  use  of,  mediation  and  other 

alternatives . 

The  value  of  public  legal  education  lies  in  its 
ability  to  make  members  of  the  public  into  informed  consumers 
of  legal  services.  As  consumers  they  are  entitled  to  know 
what  the  judicial  system  holds  for  them  without  necessarily 
consulting  a  lawyer.  A  variety  of  publications  have  been 
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developed  over  the  years  to  meet  this  need  but  nothing  truly 
comprehensive  has  been  undertaken  by  any  level  of  government. 

Most  Committee  members  but  not  all  (see  Conclusions  9 
and  10)  concluded  that  it  would  not  only  be  reasonable  to 
inform  consumers  of  legal  services  about  various  options  but 
it  would  be  extremely  valuable  to  require  exposure  to  such 
public  legal  education  early  in  any  legal  process  involving 
the  family.  It  is  particularly  reasonable  if  mediation 
services  are  publicly  funded.  A  public  legal  education 
programme  known  as  "The  Separation  Divorce  Experience"  has  met 
with  great  success  in  Toronto  over  the  last  few  years. 

This  should  be  accomplished  through  a  procedural 
requirement  and  could  be  dispensed  with  by  court  order  in 
appropriate  cases.  Appropriate  cases  for  dispensing  with  the 
requirement  would  include  cases  of  violence,  other  emergency, 
where  the  best  interests  of  a  child  so  dictate  or  where 
parties  have  already  been  through  the  educational  session  as  a 
result  of  earlier  proceedings. 

On  the  issue  of  the  procedural  requirement  the 
Ontario  Women's  Directorate  observes  as  follows? 

"The  Ontario  Women's  Directorate  supports  increased 
availability  of  legal  education  but  is  of  the  opinion  that 
such  a  goal  does  not  warrant  a  procedural  requirement 
which  impedes  access  to  the  legal  system.  This  position 
is  based  on  the  reasoning  which  follows  and  refers  to 
conclusion  numbers  in  the  Report. 

The  voluntary  participation  of  parties  is  seen  as  a 
prerequisite  to  successful  mediation  (Conclusion  8).  It 
is  styled  as  a  'complementary  adjunct'  to  the  courts  and 
the  adversarial  process  in  family  disputes  (Conclusion  3). 
Indeed,  advocates  of  mediation  see  the  value  of  mediation 
extending  beyond  the  resolution  of  disputes  in  issue. 
Conclusion  2  expresses  this  clearly:  'Mediation  has  as  one 
of  its  goals  the  provision  of  negotiating  skills  to  the 
parties  equipping  them  with  a  tool  for  resolution  of 
future  disagreements'.  Thus  mediation  is  situated  not 
only  as  an  alternative  to  the  traditional  legal  means  of 
dispute  resolution,  but  also  as  a  method  of  intrinsic 
value . 

However,  in  order  for  any  benefit  to  be  gained  from  the 
process,  as  an  alternative  means  of  dispute  resolution,  it 
is  essential  that  parties  choose  it  voluntarily.  In 
recommending  in  Conclusion  9  a  'procedural  requirement'  of 
attendance  for  public  education  in  order  to  access 
publicly  funded  mediation  services  or  to  institute  family 
court  proceedings,  the  Committee  is  setting  up  an 
impediment  to  dispute  resolution,  rather  than  promoting  an 
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alternative.  Conclusion  9  presents  a  scheme  which  offends 
against  the  judicially  developed  concepts  of  due  process 

and  equality. 

The  imposition  of  this  'procedural  requirement*,  in  the 
context  of  promoting  mediation  services,  has  the  effect  of 
keeping  many,  particularly  women,  from  justice.  Access  to 
justice  is  guaranteed  by  Section  15  of  the  Canadian 
Charter  of  Rights  and  Freedoms  in  that  every  individual  is 
equal  before  and  under  the  law  and  has  the  right  to  equal 
protection  of  and  equal  benefit  of  the  law.  The  very 
recent  ruling  of  the  Supreme  Court  of  Canada  on  Section  15 
in  the  case  of  Andrews  makes  it  plain  that  the  analysis  of 
equality  takes  as  its  point  of  departure  the  impact  of  the 
law  and  that  equality  guarantees  in  the  Charter  are 
intended  to  protect  the  groups  who  have  been  socially, 
politically,  and  legally  disadvantaged.  Section  7  of  the 
Charter  guaranteed  that  Canadian  law  accord  with  the 
principles  of  fundamental  justice.  Fundamental  indeed  is 
the  concept  of  equal  access  to  the  Courts. 

While  the  Committee's  report  does  not  propose  a 
legislative  scheme,  the  expression  'mandatory  requirement' 
contemplates  law  reform  to  this  end.  For  this  reason  it 
is  appropriate  to  examine  the  impact  of  Conclusion  9  both 
in  terms  of  the  practical  impact  of  such  a  legal 
requirement,  and  in  terms  of  its  constitutionality. 

The  inadequacy  of  the  present  system  in  providing  access 
to  justice  motivate  the  formation  of  the  Advisory 
Committee  on  Family  Law  and  Mediation.  This  inadequacy 
has  been  documented  by  the  Zuber  Report.  Particularly 
where  the  nature  of  relief  sought  is  on  an  urgent  interim 
basis  we  have  acute  concern,  on  a  practical  level.  To 
detour  to  mandatory  education  when  an  order  is  required 
dealing  with  support,  child  custody,  or  harassment  is  to 
place  women  and  children  at  physical,  emotional  and 
economic  risk.  Further,  the  delay  subverts  much  of  the 
law  reform  of  recent  years  which  was  intended  to  make 
these  processes  more  expeditious.  To  add  to  existing 
inadequacies  the  innovation  of  mandatory  attendance  for 
education  purposes  presents  staggering  logistical 
difficulties . 

To  propose  that  some  rely  on  video  cassette  presentations 
(presumably  residents  of  remote  or  rural  areas,  or  with 
other  difficulties  attending  personally)  while  others 
attend  personally  is  to  propose  a  system  of  inequity  on  an 
economic  or  geographic  basis. 

The  Committee  bolsters  its  call  for  mandatory  'education' 
with  the  prospect  that  mediation  services  would  be 
publicly  funded.  This  suggests  that  the  purpose  of  the 
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mandatory  public  education  session  would  be  to  stream 
those  unable  to  afford  the  courts  of  justice  into 
mediation  services.  Again,  the  impact  of  the  proposal 
would  clearly  promote  two  levels  of  justices  one  for  those 
with  money  and  one  for  those  without.  It  does  not  promote 
the  notion  of  voluntary  participation.  Although 
economically  determined  access  to  justice  may  in  practical 
terms  be  the  current  reality,  a  model  for  mediation  should 
not  widen  the  gap. 

Measured  against  the  standard  of  Section  1  of  the  Charter 
of  Rights,  which  requires  that  the  infringement  of  a  right 
otherwise  guaranteed  by  the  Charter  be  'demonstrably 
justified  in  a  free  and  democratic  society',  the 
prerequisite  of  mandatory  education  would  not  stand.  The 
uniqueness  of  the  provision  begs  the  question:  why  here 
and  no  where  else?  The  answer  would  apparently  be,  to 
encourage  people  to  use  mediation.  However,  as  access  to 
the  courts  is  a  fundamental  right,  and  equal  access  to 
them  is  a  guaranteed  right,  the  advantage  of  mandatory 
education  is  weak  when  measured  in  terms  of  the  erosion  of 
rights  it  would  entail. 

While  in  principle,  educating  consumers  of  the  legal 
system  to  the  available  options  is  beneficial  and  we 
endorse  greater  availability  of  legal  education,  the 
impact  of  a  mandatory  exposure  to  mediation  and  other 
alternatives  is  likely  to  disadvantage  women.  It  will 
distance  them  further  from  swift  and  full  delivery  of 
legal  services,  particularly  where  the  interjection  of  the 
education  session  is  tied  to  the  public  funding  of 
mediation  services.  The  result  will  be  that  although  more 
people  may  avail  themselves  of  mediation  services  as  a 
result  of  this  programme,  it  will  be  done  at  the  expense 
of  the  principle  of  equal  access  to  justice,  and  on  a 
basis  which  ties  the  forum  of  justice  to  the  purse  of  the 
consumer.  ’’ 

The  public  legal  education  session  the  Committee 
felt,  should  not  be  instituted  only  to  facilitate  exposure  to 
mediation  but  also  family  law  generally,  the  role  and  function 
of  the  courts  and  rights  and  obligations  in  family  law.  It 
would  describe  all  options  available  including  other  local 
resources  in  the  community  such  as  shelters,  therapy, 
counselling  and  bo  on. 

This  information  session  would  also  be  an  excellent 
opportunity  to  address  some  of  the  concerns  raised  in  Chapter 
4.  The  information  session  should  include  information  about 
domestic  violence,  power  Imbalances  and  mediator  bias.  It 
should  also  be  used  as  an  opportunity  to  alert  victims  of 
domestic  violence  about  the  potential  unsuitability  of 
mediation  for  them. 
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Committee  members,  again  conscious  of  the  concerns 
raised  in  Chapter  4,  concluded  that  since  there  would  be  a 
procedural  requirement  to  attend  it  might,  in  some  cases,  be 
inappropriate  to  have  both  spouses  attend  at  the  same  time. 
This  would  be  true  if  the  relationship  had  been  an  abusive 
one.  The  possibility  exists  that  a  spouse  might  be 
intimidated  into  the  use  of  mediation  by  the  other  spouse.  To 
avoid  this  possibility  and  to  address  fears  about  such  a 
procedural  requirement  it  was  agreed  that  spouses  should  not 
be  required  to  attend  together. 

For  reasons  of  expense  flexibility  and  efficiency  the 
public  legal  education  sessions  could  be  presented  in  a 
variety  of  ways  including  by  lecture  or  seminar  or  even  by 

video  cassette. 

The  public  legal  education  session  would  likely  raise 
more  detailed  questions  and  the  Committee  concluded  that  a 
mediator  and  a  lawyer  should  be  available  to  answer  general 
questions  arising  from  the  session. 

Committee  members  felt  that  public  legal  education 
would  be  a  very  positive  development  and  they  urge  the 
Ministry  of  the  Attorney  General,  other  ministries  and 
interested  groups  to  deliver  this  information  to  the  public. 

On  the  issue  of  dispensing  with  the  education  session 
Fran  Kiteley  observed  as  follows: 

"I  dissent  from  the  second  sentence  of  Conclusion  9.  I 
agreed  that  there  should  be  a  general  rule  that  a 
mandatory  public  legal  education  session  occur  as  soon  as 
possible.  But  in  some  cases,  the  requirement  that  it  occur 
prior  to  initiation  of  litigation  must  be  expeditiously 
waived.  Conclusion  9  indicates  that  it  can  only  be 
eliminated  'by  the  Court'.  My  observations  are  these: 

a)  an  application  to  the  Court  for  that  purpose  is  time- 
consuming  and  may  impeded  the  ability  of  a  lawyer  to 
obtain  immediate  protective  orders; 

b)  an  application  to  the  Court  for  that  purpose  is  an 
unnecessary  expense.  For  those  clients  whose  legal 
expenses  are  funded  through  the  Ontario  Legal  Aid 
Plan,  it  would  add  to  the  costs  of  delivery  of  Legal 
Aid;  1 

c)  lawyers  are  the  most  appropriate  persons  to  assess 
the  necessity  of  the  pre-litigation  education 

session; 

d)  the  pre-litigation  education  session  should  be  waived 
by  a  lawyer  certifying  that  the  requirement  should  be 
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postponed.  This  can  be  implemented  in  similar 
fashion  as  the  certificate  of  an  Affidavit  of 
Documents  pursuant  to  the  Rules  of  Civil  Procedure. 
The  waiver  could  be  incorporated  into  the  forms  for 
all  originating  process.  It  would  only  be  completed 
in  appropriate  cases.  As  in  the  certificate  on  the 
Affidavit  of  Documents,  the  lawyer  would  ultimately 
be  answerable  to  the  Court  for  use  of  the  waiver; 

e)  under  such  circumstances,  the  mandatory  public  legal 
education  session  would  occur  as  soon  after  the 
initiation  of  legal  proceedings  as  is  appropriate  in 
the  circumstances.  To  ensure  that  it  does  take  place 
expeditiously,  a  time  limit  of,  for  example,  30  days 
after  commencement  of  proceedings  could  be  imposed." 

The  Committee  therefore  recommends  as  follows : 

Conclusion  8.  Mediation  in  family  law  is  only  effective  when 
those  using  it  do  so  willingly  and  voluntarily.  Therefore 
mediation  in  Ontario  should  be  available  on  a  voluntary  basis. 
Either  client  or  the  mediator  should  be  able  to  terminate 
mediation  at  any  time. 

Conclusion  9.  While  mediation  should  be  voluntary  the 
delivery  of  publicly  funded  mediation  services  or  access  to 
the  family  court  process  should  be  subject  to  a  procedural 
requirement  for  a  one  time  attendance  at  a  public  legal 
education  session  early  in  the  process.  Such  a  requirement 
could  be  dispensed  with  by  the  court  in  appropriate  cases  such 
as  cases  involving  violence  or  where  to  do  so  would  be  in  the 
best  interests  of  children.* 

Conclusion  10.  On  the  basis  of  research  to  date  there  is  no 
evidence  to  suggest  that  mediation  works  a  hardship  on  its 
clients.  Genuine  and  serious  concerns,  however,  have  been 
expressed  about  the  potential  impact  of  mediation  on  spouses 
and  children.  The  availability  and  encouragement  of  mediation 
in  family  law  should  be  subject  to  the  provision  of  adequate 
safeguards,  as  set  out  in  the  model,  for  (i)  the  protection  of 
battered  spouses  and  children,  (ii)  sensitivity  to  power 
imbalances  between  spouses,  and  (iii)  protection  against 
mediator  bias.  (This  conclusion  appears  at  the  end  of  Chapter 
4  and  is  reproduced  here  for  continuity).* 

Conclusion  11.  The  public  legal  education  session  should 
deliver  standardized  information  about, - 

(i)  family  law  generally, 

(ii)  mediation’s  role  and  function, 

(iii)  the  role  and  function  of  the  adversarial  process  in 
the  courts, 
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(iv)  information  about  the  rights  and  obligations  of 

spouses  and  the  rights  of  children  in  family  law,  and 
(v)  local  resources 

Conclusion  12.  The  public  legal  education  session  should  be 
considered  as  a  part  of  the  safeguards  referred  to  in 
Conclusion  10  and  must  therefore  raise  and  be  sensitive  to  the 
issues  of  domestic  violence,  power  imbalances  and  mediator 

bias . 

Conclusion  13.  The  public  legal  education  session  must  not 
permit,  or  unwittingly  facilitate,  unwanted  contact  between 
spouses  or  other  clients,  nor  should  spouses  or  other  clients 
be  required  to  attend  together.  The  session  should  be  made 
available  to  them  in  the  absence  of  the  other  party.  The 
information  session  could  be  offered  to  groups  or  individuals 
in  a  lecture/seminar  format  or  by  video  cassette. 

Conclusion  14.  The  public  legal  education  session  may  raise 
questions  about  mediation  or  the  adversarial  process.  A 
mediator  and  lawyer  should  be  available  to  answer  such 
questions  if  the  clients  so  request. 

Conclusion  15.  Families  in  conflict,  and  the  public 
generally,  require  more  information  about  family  law,  the 
adversarial  process  and  mediation.  The  Ministry  of  the 
Attorney  General  in  conjunction  with  other  ministries, 
agencies,  the  Ontario  Women's  Directorate,  organizations 
representing  mediators  and  lawyers,  and  other  interested 
groups,  should  deliver  public  legal  education  about  mediation 
services  and  the  adversarial  process. 


(iv) 


Domestic  Violence  and  Mediation 


The  Committee  considered  the  consequences  of  domestic 
violence  in  relation  to  an  individual's  ability  to  negotiate 
in  a  meaningful  way  during  mediation.  Domestic  violence  can 
seriously  undermine,  if  not  eliminate,  the  relative  equality 
of  bargaining  strength  needed  to  conclude  a  fair  agreement. 

In  examining  domestic  violence,  the  Committee  (with 
thanks  to  Deborah  Sinclair's  Wife  Assault  Manual)  developed 
the  following  definitions 

"The  intent  by  a  spouse  to  intimidate,  either  by  threat  or 
by  use  of  physical  force  on  the  other  spouse's  person  or 
property.  The  purpose  of  the  assault  is  to  control  that 
spouse's  behaviour  by  the  inducement  of  fear.  Underlying 
all  abuse  is  a  power  imbalance  between  the  victim  and  the 
offender. " 

As  discussed  in  Chapter  4,  there  are  two  approaches 
to  acts  of  domestic  violence  -  the  "enforcement  model",  which 
relies  upon  the  criminal  law,  and  the  "conciliation  model" 
which  attempts  to  mediate  an  end  to  the  violence.  The 
Committee  accepts  the  enforcement  model  approach  and  concluded 
that  acts  of  domestic  violence  are  most  effectively  dealt  with 
through  the  enforcement  of  the  Canadian  Criminal  Code  assault 
provisions  and  the  relatively  new  provincial  offences 
contained  in  the  Family  Law  Act,  1986  and  Children's  Law 
Reform  Act.  These  latter  provincial  offences  include  breach 
of  a  restraining  order  and  breach  of  an  order  for  exclusive 
possession  of  the  matrimonial  home. 

One  issue  that  the  Committee  considered  was  the 
problem  of  whether  all  potential  users  of  mediation  should  be 
precluded  from  the  use  of  the  mediation  model's  services 
because  he  or  she  had  experienced  domestic  violence. 

The  Committee  started  from  a  very  clear  point:  that 
acts  of  violence  themselves  should  never  be  mediated,  nor 
should  the  offences  described  above. 

The  Ontario  Women's  Directorate  does  not  agree  with 
several  of  the  following  portions  of  this  section  of  the 
report.  These  disagreements  are  identified  by  an  asterisk 
following  the  relevant  portions. 

If  a  spouse  has  been  charged  with  assault  pursuant  to 
the  Criminal  Code  or  charged  with  any  of  the  Provincial 
offences  described  above,  the  treatment  of  those  offences  must 
not  figure  in  any  way  in  the  negotiation  or  mediation  of  other 

issues  affecting  the  family. 
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Violence  in  the  family  must  be  acknowledged  and 
cannot  be  ignored.  Clients  who  disclose  violence  must 
understand  that  such  a  disclosure  is  believed,  supported  and 
may  render  mediation  unsuitable  for  them  as  a  means  of 
attempting  to  resolve  their  dispute.  Similarly,  those  charged 
with  such  offences  must  understand  that  only  the  Courts 
control  the  outcome  of  these  criminal  matters.  These 
offences  cannot  be  bargained  away  or  potentially  minimized 
through  mediation.  Both  spouses  must  also  know  that  once  the 
criminal  charge  is  made,  responsibility  for  its  withdrawal  or 
prosecution  lies  in  the  hands  of  the  Crown  and  the  Crown 
alone . 


The  question  for  the  Committee  was  a  difficult  one: 
are  all  clients,  who  have  experienced  domestic  violence, 
unsuitable  for  mediation? 

The  Committee  recognized  that  it  is  not  violence  that 
should  be  used  as  the  sole  criterion  for  excluding  clients 
from  the  use  of  mediation.  Unsuitability  for  mediation  stems 
from  the  effects  of  the  violence  on  the  relative  equality  of 
bargaining  between  the  spouses.  The  Committee  accepts  that 
where  violence  between  the  spouses  has  resulted  in  a  serious 
and  inalterable  imbalance  of  power  the  clients  are  unsuitable 
for  mediation.  Where  the  imbalance  of  power  would  result  in 
prejudice  to  a  client,  or  where  the  client  would  be  at  a  clear 
disadvantage  during  negotiations,  mediation  services  must  not 
be  offered.  (*  with  respect  to  the  foregoing  paragraph). 

The  Committee  realized  that  the  issue  therefore 
became  one  of  whether  a  mediation  service  would  be  capable  of 
screening  out  potential  users  of  mediation  who  had  been  forced 
into  an  imbalance  of  power  by  virtue  of  domestic  violence. 

This  was  achievable,  the  Committee  concluded,  and  should  be 
considered  a  second  line  of  defence  (public  legal  education 
being  the  first  line  of  defence)  for  spouses  who  have 
experienced  domestic  violence. (*  with  respect  to  the  foregoing 
sentence).  The  mediation  service  must  be  vigilant  in  its 
efforts  to  screen  out  such  clients. 

The  most  appropriate  point  (after  informing  the 
potential  clients  through  public  legal  education)  for 
effective  screening  is  during  the  intake  stage  where  potential 
users  can  be  seen  alone  and  sensitively  queried  about  their 
experiences.  At  that  stage,  well  trained  intake  workers, 
capable  of  creating  an  atmosphere  in  which  disclosures  of 
violence  can  be  made  comfortably,  should  make  a  concerted 
effort  to  identify  potential  users  who  might  be  in  a  power 
imbalance  due  to  violence. 

While  intake  is  the  most  appropriate  point  to 
actively  screen  out  such  clients,  the  same  scrutiny  must 
continue  throughout  the  entire  mediation  process.  Undoubtedly 


76 


clients  will  be  identified  as  being  unsuitable  for  mediation 
as  a  result  of  this  continuous  screening.  Those  individuals 
cannot  be  simply  turned  away  and  left  to  their  own  devices  in 
the  adversarial  process.  Whether  they  are  identified  at 
intake  or  later  in  the  process,  these  individuals  must  be 
given  support  for  their  disclosure,  urged  to  obtain 
independent  legal  advice  (if  they  have  not  done  so  already) 
and  to  explore  the  availability  of  protective  orders  and  other 
community  resources. 

The  safety  of  clients  must  be  put  first  and  foremost 
in  such  circumstances.  Mediation  should  be  terminated  and  a 
strategy  developed  to  assist  the  clients  to  find  an 
alternative  way  to  resolve  their  difficulties,  a  way  which 
will  offer  protection  for  the  spouse  who  has  been  victimized. 

Determinations  that  a  spouse  has  or  has  not  been 
placed  in  a  power  imbalance  by  domestic  violence  are 
necessarily  subjective.  They  invite  the  criticism  that  a 
sliding  scale  of  violence  will  be  developed,  and  that  violence 
will  be  disclosed  but  will  not  be  taken  seriously.  Such 
criticism  would  rightfully  fear  that,  in  a  process  that  weighs 
violence  against  the  power  to  negotiate,  mistakes  will  be  made 
and  inappropriate  cases  will  be  drawn  into  the  mediation.  The 
Committee  weighed  this  concern  carefully  and  concluded  that  it 
can  only  be  addressed  by  stating  emphatically  that  in  making 
such  decisions  a  mediator  of  intake  worker  should  err  on  the 
side  of  caution  and  in  favour  of  terminating  the  mediation 
when  domestic  violence  is  disclosed  and  appears  to  have 
created  a  power  imbalance. (*  with  respect  to  the  foregoing 
paragraph) . 

In  some  cases,  violence  will  be  disclosed  and  the 
intake  worker  or  mediator  will  make  a  determination  that, 
while  violence  did  occur,  it  has  not  rendered  the 
spouses  incapable  of  negotiating  in  a  meaningful  way.  In  such 
cases,  where  any  imbalance  of  power  can  be  addressed,  and  the 
clients  want  mediation  and  they  have  independent  legal  advice, 
mediation  services  should  be  available. (*  with  respect  to  the 
foregoing  paragraph). 

The  mediation  service  should  still  consider 
delivering  the  mediation  in  a  manner  that  offers  maximum 
protection  for  the  spouses.  For  example,  the  mediator  should 
consider  seeing  the  clients  separately  and  the  use  of  shuttle 
mediation.  The  mediation  should  urge  frequent  contact  by  the 
clients  with  their  separate  lawyers  and  other  protective 
measures.(*  with  respect  to  the  foregoing  paragraph). 

In  the  final  analysis,  the  Committee  was  of  the 
opinion  that  violence  in  and  of  itself  could  not  be  used  as  a 
means  of  excluding  clients  from  the  use  for  mediation 
services.  The  determinative  matter  is  the  effect  of  violence 
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on  the  relative  bargaining  position  of  the  clients.  If 
domestic  violence  renders  an  individual  incapable  of 
negotiating  with  the  other  spouse  then  mediation  services 
would  properly  be  denied. (*  with  respect  to  the  foregoing 
paragraph) . 

On  a  related  matter,  the  Committee  understood  that 
these  recommendations  may  be  implemented  on  a  pilot  or 
demonstration  basis  to  enable  evaluation.  The  relationship 
between  domestic  violence,  mediation,  the  adversarial  process 
and  family  breakdown  is  an  issue  that  would  warrant  serious 
evaluation  and  on  that  basis  is  best  not  excluded  from  this 
model. (*  with  respect  to  "on  that  basis  is  best  not  excluded 
from  this  model"). 

On  the  issue  of  domestic  violence  the  Ontario  Women's 
Directorate  observes  as  follows: 

"The  Ontario  Women's  Directorate  is  not  of  the  same 
opinion.  It  is  the  position  of  the  Directorate  that  in 
cases  where  there  is  or  has  been  domestic  violence, 
mediation  is  inappropriate  and  therefore  should  not  be 
extended  to  the  parties  as  an  option. 

This  position  is  explained  by  the  Directorate:  Within  the 
framework  that  the  Committee  chose  to  work,  considerable 
attention  has  been  devoted  to  the  issue  of  domestic 
violence,  as  defined  in  Conclusion  16,  and  the  ability  to 
mediate.  Conclusion  1  links  the  relatively  equal 
bargaining  positions  of  the  parties  to  the  ability  to 
mediate . 

The  Directorate  agrees  that  no  mediation  should  proceed 
where  the  parties  do  not  enjoy  relatively  equal  bargaining 
power.  We  agree  that  'underlying  all  abuse  is  a  power 
imbalance'.  We  would  make  it  perfectly  clear  that  abuse 
includes  domestic  violence,  and  also  violence  or  threats 
against  other  household  members,  notably  children. 

Therefore  we  would  differ  from  Conclusion  22,  which  in 
addition  to  a  finding  that  a  party  to  mediation  has 
suffered  domestic  violence,  would  require  a  finding  that 
the  domestic  violence  has  rendered  her  incapable  of 
negotiating  prior  to  the  termination  of  mediation.  In 
every  case  other  than  those  involving  domestic  violence, 
relative  inequality  of  bargaining  power  would  render  the 
parties  inappropriate  for  mediation.  Domestic  violence  is 
by  definition  a  cause  of  unequal  bargaining  power  in  a 
relationship:  where  an  intent  to  'intimidate'  exists,  the 
parties  can  hardly  be  seen  as  relatively  equal  bargaining 
partners.  Therefore  we  would  recommend  that  if  an  intake 
worker  or  mediator  finds  that  domestic  violence  has 
occurred,  mediation  must  immediately  be  terminated. 
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The  Directorate  agrees  with  Conclusion  17,  that  acts  of 
domestic  violence  are  most  effectively  dealt  with  through 
the  courts,  and  should  never  be  mediated.  However,  the 
assertion  in  Conclusion  18,  that  'such  offences  should  not 
figure  in  any  way  in  negotiations  or  mediation  of  other 
issues  affecting  the  family'  is  troublesome.  Like  any 
other  instance  of  domestic  violence,  those  which  have  been 
dealt  with  in  the  courts  as  criminal  or  provincial 
offences  must  nonetheless  be  considered  in  determining 
whether  relatively  equal  bargaining  power  exists  between 
the  parties. 

The  method  of  selection  of  cases  deemed  inappropriate  for 
mediation  causes  the  Directorate  great  concern.  As 
demonstrated  in  Appendix  A  to  Chapter  4,  Winnipeg's  Family 
Conciliation  Service  has  examined  rates  of  disclosure  of 
family  violence  in  the  context  of  Manitoba's  mandatory 
mediation  model.  Only  ten  percent  disclosed  family 
violence  of  their  own  initiative;  only  25%  disclosed  when 
specifically  asked  if  they  had  been  battered.  Yet  studies 
have  shown  that  the  incidence  of  wife  assault  runs  at  a 
rate  near  50%  in  separated  families.  This  is  to  be 
compared  with  the  generally  accepted  rate  of  wife  assault 
in  the  community  at  large,  which  is  conservatively 
estimated  to  be  13%  (one  in  eight  women  living  with  a  male 
partner) .  Therefore  the  onus  on  intake  workers  and 
mediators  to  screen  for  domestic  violence  cases  is  heavy. 

Moreover,  the  reasons  for  the  low  rate  of  disclosure  are 
complex.  The  silence  which  women  endure  about  their  abuse 
has  many  root  causes,  including  protection  of  their 
children  and  themselves.  Women  also  often  believe 
society’s  misconceptions  about  domestic  violence,  causing 
them  to  feel  guilt,  shame,  humiliation,  loss  of  self¬ 
esteem,  powerlessness,  and  fear.  Victims  have 
traditionally  been  afraid  to  come  forward  and  when  they 
have,  disbelief  has  often  greeted  them.  Another  frequent 
social  response  is  to  blame  women  for  their  being  abused 
and  to  keep  a  shroud  of  silence  around  the  actual 
incidence  of  domestic  violence. 

There  is  no  training  currently  available  for  mediators  in 
Ontario  which  adequately  provides  mediators  (or  intake 
workers)  with  skills  required  to  identify  domestic 
violence.  As  the  Committee  places  great  reliance  on 
training  in  implementing  the  detection  of  domestic 
violence,  it  must  ensure  that  the  training  is  appropriate 
and  mandatory.  In  the  absence  of  standards  ensuring  such 
training,  we  must  assume  that  the  patterns  of  disclosure 
of  domestic  violence  will  continue  as  we  know  them.  This 
places  women  at  risk  in  mediation. 
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Therefore,  the  Ontario  Women's  Directorate  takes  the 
position  that  any  model  for  publicly  funded  mediation  of 
marriage  breakdown  must  screen  out  clients  who  are  or  have 
been  victims  of  domestic  violence.  If  this  discovery  is 
made  during  intake  or  during  the  course  of  mediation,  the 
mediation  must  immediately  be  terminated.  However,  in 
light  of  the  prevalence  ©f  domestic  violence  in  our 
society,  the  dramatically  higher  rate  at  which  it  appears 
to  exist  among  separated  couples,  and  the  reluctance  to 
disclose,  or  frequently,  to  recognize  the  existence  of 
domestic  violence,  the  Directorate  underlines  the  urgent 
necessity  of  developing  an  effective  method  of  training 
intake  workers  and  mediators.  This  training  is  the  only 
manner  of  assuring  that  an  inordinate  number  of  women  who 
have  been  placed  in  a  disadvantaged  bargaining  position 
will  not  find  themselves  mediating  agreements  concerning 
their  children  and  property  rights." 

The  Committee  therefore  recommends  as  follows: 

Conclusion  16.  Domestic  violence  for  the  purposes  of  this 
report  is  defined  as  follows:  the  intent  by  a  spouse  to 
intimidate,  either  by  threat  or  by  use  of  physical  force  on 
the  other  spouse's  person  or  property.  The  purpose  of  the 
assault  is  to  control  that  spouse's  behaviour  by  the 
inducement  of  fear.  Underlying  all  abuse  is  a  power  imbalance 
between  the  victim  and  the  offender. 

Conclusion  17.  Acts  of  domestic  violence  are  most  effectively 
dealt  with  through  the  enforcement  of  the  Canadian  Criminal 
Code  provisions  with  respect  to  assault  and  the  provincial 
offences  contained  in  the  Family  Law  Act,  1986  and  Children ' s 
Law  Reform  Act. 


Conclusion  18.  Acts  of  violence  should  never  be  mediated  nor 
should  the  criminal  or  provincial  offences  noted  above.  Such 
offences  should  not  figure  in  any  way  in  negotiations  or 
mediation  of  other  issues  affecting  the  family.* 

Conclusion  19 .  The  mediation  model  must  be  vigilant  to  screen 
out  potential  users  of  mediation  who  have  been  rendered 
incapable  of  negotiating  or  mediating  as  a  result  of  domestic 
violence.* 

Conclusion  20.  At  all  stages  of  mediation,  but  especially  at 
intake,  the  mediation  service  must  make  concerted  efforts  to 
identify  potential  users  of  mediation  who  have  experienced  or 
are  experiencing  domestic  violence.  The  mediation  service 
must  determine  whether  the  domestic  violence  renders  the 
client  in  an  unequal  bargaining  position  that  would  prevent 
them  from  negotiating.* 
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Conclusion  21.  Those  persons  who  do  intake  for  the  mediation 
service  should  be  specifically  trained  to  recognize  and  deal 
with  evidence  of  domestic  violence  and  be  able  to  provide  an 
atmosphere  in  which  spouses  feel  comfortable  disclosing  the 
presence  of  violence. 

Conclusion  22.  Where  a  client  has  been  identified  as  having 
experienced  domestic  violence  and  as  having  been  rendered 
incapable  of  negotiating  as  a  result,  the  mediation  should  be 
terminated  and  the  client  encouraged  to  obtain  immediate 
independent  legal  advice  and  to  consider  applying  for 
protective  orders  as  soon  as  possible.* 

Conclusion  23.  Determinations  concerning  whether  the  domestic 
violence  renders  a  client  incapable  of  bargaining  are 
necessarily  subjective.  In  making  such  decisions  a  mediator 
or  intake  worker  should  err  on  the  side  of  caution  and  in 
favour  of  terminating  mediation  when  domestic  violence  is 
disclosed . * 

Conclusion  24.  Where  domestic  violence  has  been  disclosed  but 
the  intake  worker  or  a  mediator  have  determined  that  the 
client  has  not  been  rendered  incapable  of  negotiating,  the 
clients  want  mediation  and  have  independent  legal  advice,  the 
mediator  should  still  consider  conducting  the  mediation  in  a 
manner  that  offers  maximum  protection  for  the  spouse.  In  such 
circumstances  the  mediator  should  consider  seeing  the  clients 
separately,  the  use  of  shuttle-mediation,  urging  frequent 
contact  with  their  separate  lawyers  and  other  protective 
measures . * 

Conclusion  25.  The  relationship  between  domestic  violence, 
mediation,  the  adversarial  process  and  family  breakdown  shall 
be  evaluated  as  a  part  of  the  overall  evaluation  of  the 
mediation  service. 
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(v)  Timing  of  Mediation 

The  Committee  discussed  the  relative  merits  of  having 
mediation  available  after  proceedings  had  been  instituted  so 
that  the  parties  might  have  an  alternative  method  of  dispute 
resolution  should  the  adversarial  process  fail  them. 

There  was  agreement  that  the  point  at  which  mediation 
takes  place  can  be  of  critical  importance  to  the  parties. 

Some  advocates  of  mediation  take  the  view  that  the  sooner 
mediation  is  offered  the  more  likely  clients  will  be  able  to 
resolve  their  differences.  If  mediation  can  be  offered  before 
clients  have  an  opportunity  to  polarize  their  positions 
through  a  financial  or  emotional  investment  in  the  litigation, 
a  resolution  of  their  differences  may  be  possible. 

On  the  other  hand,  there  is  also  evidence  to  suggest 
that  mediation  is  equally  effective  later  in  the  process  when 
the  clients  have  tired  of  litigation. 

There  was  little  doubt  in  the  Committee's  mind  that 
in  the  final  analysis  it  may  be  irrelevant  when  mediation  is 
most  effective  as  mediation  should  be  available  at  all  stages, 
that  is  prior  to  proceedings  having  been  commenced,  during  the 
course  of  proceedings  and,  if  necessary,  after  the  completion 
of  legal  proceedings. 

In  the  Report  of  the  Ontario  Courts  Inquiry,  Mr. 
Justice  Zuber  also  considered  the  question  of  the  timing  of 
mediation  and  recommended  that  parties  have  access  to 
mediation  prior  to  the  commencement  of  an  application.  There 
seemed  little  need  to  require  the  parties  to  enter  the 
adversarial  process  in  order  to  obtain  a  dispute  resolution 
device  that  is  an  alternative  to  it.  Mr.  Justice  Zuber 
recommended  as  follows: 

"This  Inquiry  therefore  recommends  that  the  rules 
respecting  matrimonial  cases  be  amended  to  provide  that, 
prior  to  the  commencement  of  an  application,  either  spouse 
may  request  mediation  and  that,  upon  receipt  of  such  a 
request,  mediation  service  will  be  offered  to  the 
parties . " 

With  respect  to  the  timing  of  mediation,  the 
Committee  therefore  recommends  as  follows: 

Conclusion  26 .  Mediation  should  be  available  before 
proceedings  have  been  commenced,  during  the  course  of 
proceedings  and  after  the  completion  of  legal  proceedings. 

Conclusion  27.  The  Rules  respecting  matrimonial  cases  should 
be  amended  to  provide  that  prior  to  the  commencement  of  an 
application,  either  spouse  may  request  mediation  and  that. 
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upon  receipt  of  such  a  request,  mediation  services  will  be 
offered  to  the  parties. 

Conclusion  28.  The  point  at  which  mediation  takes  place  can 
be  important.  There  is  evidence  to  suggest  that  mediation  may 
be  effective  early  in  the  process  before  the  clients  have 
become  polarized  through  a  financial  and  emotional  investment 
in  the  litigation.  Similarly,  there  is  evidence  that 
mediation  is  equally  effective  later  in  the  process  when  the 
clients  have  tired  of  litigation.  Effectiveness  in  terms  of 
timing  varies  case  by  case  and  sweeping  generalizations  are 
therefore  difficult  beyond  stating  that  mediation  should  be 
available  at  all  stages  of  conflict. 
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(vi)  Open  v.  Closed  Mediation 

Subsection  31(4)  of  the  Children’s  Law  Reform  Act  and 
subsection  3(3)  of  the  Family  Law  Act,  1986  provide  as 
follows i 

"Before  entering  into  mediation  on  the  matter,  the  parties 
shall  decide  whether, 

(a)  the  mediator  is  to  file  a  full  report  on  the 
mediation,  including  anything  that  the  mediator  considers 
relevant  to  the  matter  in  mediation?  or 

(b)  the  mediator  is  to  file  a  report  that  either  sets  out 
the  agreement  reached  by  the  parties  or  states  only  that 
the  parties  did  not  reach  agreement  on  the  matter. 

The  distinction  between  (a)  and  (b)  is  generally 
categorized  as  a  difference  between  open  and  closed  mediation. 

By  virtue  of  these  provisions  both  forms  of  mediation 
are  currently  available  in  Ontario.  The  distinctions  between 
them  can  be  critical  to  clients. 

As  set  out  above,  open  mediation  means  that  at  the 
conclusion  of  the  mediation,  the  mediator  files  or  prepares  a 
full  report  on  the  mediation  including  anything  that  the 
mediator  considers  relevant  to  the  matter  in  mediation.  In 
such  mediation,  evidence  of  anything  said  or  of  any  admission 
or  communication  made  in  the  course  of  mediation  is  admissible 
in  the  proceeding. 

It  is  said  by  some  critics  of  open  mediation  that  the 
knowledge  that  statements  made  in  mediation  might  be  used  as 
evidence  in  court  inhibits  the  parties  from  negotiating  in  a 
full  and  frank  fashion.  Other  mediators  comment  that  they 
have  not  seen  evidence  of  such  inhibition  and  that  the  parties 
who  are  truly  willing  to  mediate  are  not  reluctant  to  discuss 
the  matter  placed  before  the  mediator. 

Some  proponents  of  open  mediation  feel  that  clients 
are  apt  to  be  more  open  and  less  artificial  in  adopting 
negotiating  positions.  This  may  be  a  result  of  their  being 
conscious  of  later  disclosure  in  the  event  mediation  is 
unsuccessful . 

Closed  mediation,  on  the  other  hand,  means  that  at 
the  conclusion  of  the  mediation,  the  mediator  files  or 
prepares  a  report  that  either,  sets  out  the  agreement  reached 
by  the  clients  or,  states  only  that  the  clients  did  not  reach 
agreement  on  the  matter.  In  such  mediation,  evidence  of 
anything  said  or  of  any  admission  or  communication  made  in  the 
course  of  the  mediation  is  not  admissible  in  any  proceeding, 
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except  with  the  consent  of  all  parties  to  the  proceeding. 

While  the  parties  will  feel  free  to  speak  frankly  if  the 
mediation  is  unsuccessful  it  may  leave  the  clients  feeling 
that  they  have  wasted  their  time. 

Disclosure  of  certain  information  during  mediation 
can  have  important  consequences.  For  example  disclosure  of 
spousal  assault  in  the  marriage  during  closed  mediation  will 
remain  confidential.  By  contrast  a  disclosure  of  child  abuse 
whether  in  open  or  closed  mediation  must  be  disclosed  to  the 
appropriate  child  protection  authorities.  This  is  by  virtue 
of  section  68  of  the  Child  and  Family  Services  Act  of  Ontario. 

In  an  article  entitled  "A  View  from  the  Bench"  Mr. 
Justice  George  M.  Walsh  had  the  following  observations  on  open 
and  closed  mediation. 

"The  goal  of  closed  mediation  is  to  return  and  to  keep  the 
decision-making  power  within  the  family.  In  choosing 
closed  mediation,  the  family  is  deciding  to  commit  itself 
to  such  a  goal.  By  way  of  contrast,  where  open  mediation 
is  selected,  the  family  members  and  their  lawyers  agree  at 
the  outset  that  if  the  dispute  is  not  resolved  during  the 
counseling  process,  the  information  gained,  and  opinions 
formed  by  the  counselor,  will  be  put  in  a  written  report 
which  is  given  to  all  parties.  It  is  argued  that  the 
knowledge  gained  by  the  mediator  should  be  available  to 
those  who  later  may  be  called  upon  to  impose  a  decision  on 
the  parties. 

Each  of  these  methods  has  its  own  advantages.  Closed 
mediation  may  remove  the  case  entirely  from  the  court 
process  and  keep  it  out  of  our  already-overloaded 
facilities.  Such  settlements  probably  stand  the  test  of 
time  better  than  court-imposed  settlements.  If  the 
parties  cannot  settle  through  closed  mediation,  then  open 
mediation  with  its  assessment  component  often  helps  them 
to  do  so.  If  a  settlement  is  not  reached,  the  information 
from  the  joint  assessment  is  very  helpful  to  the  court  in 
reaching  a  decision. 

From  an  administrative  point  of  view,  as  overseer  of  the 
operation  of  the  Family  Law  Division  of  the  Supreme  Court, 
open  mediation  with  its  report  is  a  more  helpful 
alternative,  as  it  covers  the  possibility  that  the  matter 
may  subsequently  go  on  to  trial.  If  it  could  be  provided 
the  proponents  of  closed  mediation  advocate,  that  in  cases 
where  the  closed  mediation  method  is  used,  these  cases  go 
to  court  much  less  often  than  ones  where  open  mediation  is 
used,  this  position  could  be  reconsidered." 

The  Committee  agreed  that  neither  method  of  mediation 
is  the  preferred  method.  There  are  advantages  and 
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disadvantages  to  approaching  mediation  in  either  of  these 
forms.  The  Committee  also  agreed  that  both  forms  of  mediation 
should  continue  to  be  available  to  clients  and  that  the  choice 
should  be  an  informed  one  reached  after  a  discussion  of  the 
relevant  advantages  and  disadvantages  with  the  mediator. 

As  will  be  seen  from  later  recommendations  in  this 
report,  evaluation  of  mediation  is  of  critical  importance.  By 
continuing  to  offer  both  open  and  closed  mediation  a  further 
opportunity  to  evaluate  their  respective  strengths  and 
weaknesses  would  be  available. 

Consequently  with  respect  to  open  and  closed 
mediation,  the  Committee  recommends  as  follows: 

Conclusion  29.  Concerns  have  been  expressed  about  the  way  in 
which  mediation  is  made  available.  In  particular,  whether 
mediation  should  be  "open"  or  "closed".  Both  forms  of 
mediation  are  currently  available  in  Ontario  by  virtue  of  the 
Children's  Law  Reform  Act  and  the  Family  Law  Act,  1986. 

"Open"  mediation  means  that,  at  the  conclusion  of  the 
mediation,  the  mediator  files  or  prepares  a  full  report  on  the 
mediation,  including  anything  that  the  mediator  considers 
relevant  to  the  matter  in  mediation.  In  such  mediation, 
evidence  of  anything  said  or  of  any  admission  or  communication 
made  in  the  course  of  mediation  is  admissible  in  a  proceeding 
whether  both  clients  to  the  proceeding  consent  or  not. 

"Closed"  mediation  means  that  at  the  conclusion  of  the 
mediation,  the  mediator  files  or  prepares  a  report  that 
either,  sets  out  the  agreement  reached  by  the  clients  or, 
states  only  that  the  clients  did  not  reach  agreement  on  the 
matter.  In  such  mediation,  evidence  of  anything  said  or  any 
admission  or  communication  made  in  the  course  of  the  mediation 
is  not  admissible  in  any  proceeding,  except  with  the  consent 
of  all  parties  to  the  proceeding. 

Conclusion  30.  Both  open  and  closed  mediation  have  strengths 
and  shortcomings.  However,  both  types  of  mediation  should  be 
available  in  any  mediation  model  offered  in  Ontario.  The 
choice  between  open  and  closed  mediation  should  be  that  of  the 
clients  and  an  informed  choice.  Clients  should  be  made  aware 
by  the  mediator,  prior  to  any  mediation  taking  place,  of  the 
consequence  of  making  disclosure  about  child  abuse  ©r  domestic 
violence  in  open,  as  opposed  to  closed,  mediation.  By 
offering  both  forms  of  mediation  there  would  be  an  opportunity 
to  evaluate  their  respective  strengths  and  weaknesses. 
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(vii)  Intake  and  Screening 

As  should  be  clear  from  earlier  comments  no  member  ©f 
the  Committee  considered  mediation  to  be  a  replacement  for  the 
adversarial  process  or  any  other  form  of  dispute  resolution. 

It  is  only  one  of  several  methods  of  dispute  resolution  and  is 
likely  to  be  most  effective  if  an  effort  is  made  to  select  the 
clients  who  are  most  suitable  to  mediation. 

This  form  of  screening  (or  selection)  can  be 
accomplished  in  a  number  of  ways.  Public  legal  education 
would  create  informed  consumers  who  could  be  more  demanding 
when  seeking  a  means  by  which  to  resolve  family  disputes.  It 
is  hoped  that  the  Committee's  recommendation  with  respect  to  a 
procedural  requirement  for  an  information  session  would 
address  this  need  for  legal  information. 

Secondly  the  mediation  service  itself  should  be 
equipped  to  "screen"  potential  users.  It  should  be  capable  of 
identifying  those  not  suited  to  mediation,  for  example,  by 
virtue  of  a  background  of  domestic  violence.  Some  clients  may 
be  better  served  by  the  use  of  other  community  facilities  such 
as  counselling  or  therapy  in  lieu  of  or  in  addition  to 
mediation.  Still  others  may  need  to  litigate  to  resolve  these 
differences . 

This,  it  is  felt,  could  be  accomplished  through  the 
use  of  a  confidential  intake  process  that  would  screen 
potential  clients  in  a  number  of  respects. 

Committee  members  again  were  conscious  of  the 
concerns  of  women  raised  in  Chapter  4  and  identified  the 
intake  process  as  an  ideal  opportunity  to  ensure  that 
particularly  vulnerable  clients  are  identified  from  the 
outset.  The  intake  process,  which  would  be  conducted  as  a 
confidential  interview,  would  also  be  done  by  someone  other 
than  the  individual  who  might  ultimately  mediate  the  dispute. 
This  requirement  would  leave  the  intake  interviewer  the 
freedom  to  probe  the  background  of  both  parties  fully  without 
fear  of  risking  the  future  relationship  as  mediator.  It  would 
also  act  as  a  double  scrutiny  of  the  suitability  for  mediation 
of  the  particular  clients. 

Persons  who  do  intake  for  the  mediation  service 
should  receive  training  that  would  assist  them  to  recognize 
and  deal  with  evidence  of  domestic  violence.  They  should  also 
receive  training  to  ensure  that  they  are  able  to  provide  an 
atmosphere  in  which  spouses  feel  comfortable  disclosing  the 
presence  of  violence. 

Importantly,  the  intake  process  should  be  done 
individually  so  that  each  client  feels  he  or  she  can  speak 
frankly  in  the  absence  of  the  other.  The  Committee  did  not 
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see  this  as  an  unnecessary  precaution  or  expense.  Vulnerable 
clients,  particularly  those  from  a  background  that  included 
domestic  violence,  should  be  given  an  opportunity  to  speak 
confidentially  without  the  other  client/spouse  present. 

The  Committee  therefore  recommends  as  follows: 


Conclusion  31.  Mediation  should  include  a  confidential  intake 
process  that  provides  mediators  with  as  much  background 
information  about  the  clients  as  possible  and  should  screen 
clients  in  regard  to: 


(i) 

(ii) 

(iii) 

(iv) 

(v) 


(vi) 


(vii) 


suitability  for  mediation; 
family  violence; 

power  imbalances  between  the  clients, 
consent  of  the  parties, 
the  need  for  alternative  conflict 
resolution  intervention 
(e.g.  litigation,  arbitration), 
the  need  to  prepare  the  clients  for 
mediation  through  pre-mediation 
intervention,  and, 

the  need  for  referrals  to  other  forms 
of  intervention  (e.g.  counselling, 
assessment,  therapy,  shelters) 


Conclusion  32.  The  intake  process  should  be  done  by  a  person 
other  than  the  mediator  used  by  the  clients  and  should  be 
based  on  separate  interviews  with  each  of  the  clients.  Intake 
should  never  be  done  with  both  clients  jointly. 
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(viii)  Independent  Legal  Advice 

The  Committee  considered  this  to  be  one  of  the  most 
important  issues  requiring  consideration.  The  importance  of 
this  issue  arises  because, 

-  mediators  are  not  subject  to  any  method  of 
regulation, 

the  matters  mediated  are  often  complex  financially  or 
emotionally  and  therefore  require  comprehensive 

disclosure, 

the  agreements  reached  may  have  the  force  of  a  court 

order, 

there  is  no  appeal  from  agreements  reached  on 

consent, 

the  role  of  mediator  is  one  that  walks  a  fine  line 
between  rendering  legal  advice,  offering  therapy  and 
actually  mediating, 

there  is  no  requirement  in  law  that  clients  consult 
with  lawyers  before  executing  an  agreement, 

there  is  a  need  and  desire  among  some  clients  to 
limit  the  expenses  incurred  at  marriage  breakdown, 
and  lawyers  are  often  seen  as  a  considerable  expense, 

the  agreements  reached  through  mediators,  once 
written,  executed  and  witnessed,  meet  the 
requirements  for  a  domestic  contract  within  the 
meaning  of  the  Family  Law  Act,  1986  (s.55(l)).  As 
such,  subsection  55(4)  applies: 

"(4)  A  court  may,  on  application,  set  aside  a 

domestic  contract  or  a  provision  in  it, 

(a)  if  a  party  failed  to  disclose  to  the  other 
significant  assets,  or  significant  debts  or 
other  liabilities,  existing  when  the  domestic 

contract  was  made; 

(b)  if  a  party  did  not  understand  the  nature  or 
consequences  of  the  domestic  contract;  or 

(c)  otherwise  in  accordance  with  the  law  of 
contract. " 

The  absence  of  meaningful  independent  legal  advice 
may  result  in  a  party  not  understanding  "the  nature  or 
consequences  of  the  domestic  contract."  Agreements  that  fail 
for  such  reasons  cause  the  parties  to  incur  legal  expenses  far 
in  excess  of  those  which  might  have  been  incurred  had  the 
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agreement  been  scrutinized  by  lawyers  acting  independently  for 
the  clients. 

Mediators  should  not  provide  clients  with  legal 
advice.  Committee  members  felt  strongly  that  mediators  must 
accept  the  responsibility  of  urging  clients  at  every  stage  of 
the  mediation  process  -  before,  during  and  after  -  to  obtain 
independent  legal  advice. 

Clients  should  consult  with  their  own  lawyers  prior 
to  undertaking  mediation  so  that  they  have  an  understanding  of 
their  rights  and  obligations  prior  to  any  negotiation.  This 
again  creates  an  informed  consumer.  Clients  of  mediation 
should  negotiate  with  an  understanding  of  what  the  adversarial 
process  holds  for  them  should  mediation  fail  or  should  they 
elect  otherwise. 

Where  the  mediator  is  also  a  lawyer  he  or  she  should 
be  guided  by  the  provisions  of  Rule  25  of  the  Law  Society  of 
Upper  Canada  Rules  of  Professional  Conduct  which  provides  as 
follows : 

"Rule  25 

The  lawyer  who  functions  as  a  mediator  must  ensure 
that  the  parties  to  the  mediation  process  understand  fully 
that  the  function  being  discharged  is  not  part  of  the 
traditional  practice  of  law  and  that  the  lawyer  is  not 
acting  as  a  lawyer  for  either  party.  The  lawyer  as 
mediator  acts  to  assist  the  parties  to  resolve  the  matters 
in  issue. 

Commentary 

1.  The  lawyer-mediator  should  suggest  and  encourage  the 
parties  to  seek  the  advice  of  separate  counsel  before  and 
during  the  mediation  process  if  they  have  not  already  done  so. 

2.  Where  in  the  mediation  process  the  lawyer-mediator 
prepares  a  draft  contract  for  the  consideration  of  the 
respective  parties  the  lawyer-mediator  should  expressly  advise 
and  encourage  them  to  seek  separate  independent  legal  advice 
concerning  the  draft  contract. 

3.  The  lawyer-mediator  must  at  the  outset  inform  the  parties 
to  the  mediation  process  that  although  communications 
pertaining  to  and  arising  out  of  the  mediation  process  may  be 
covered  by  some  other  common  law  privilege,  they  will  not  be 
covered  by  the  solicitor-client  privilege. 

4.  In  acting  in  the  capacity  of  a  mediator  the  lawyer  as  a 
general  rule  should  not  give  legal  advice  as  opposed  to  legal 
information  to  the  parties  during  the  mediation  process. 
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5.  As  a  general  rule*  neither  the  lawyer-mediator  nor  a 
partner  or  associate  of  the  lawyer-mediator  should  render 
legal  representation  or  give  legal  advice  to  either  party  to 
the  mediation  bearing  in  mind  the  provisions  of  Rule  5  and  its 
Commentaries  and  the  common  law  authorities." 

Whether  using  a  mediator  or  mediator /lawyer  the 
client  of  mediation  will  be  best  served  by  having  any 
agreement  scrutinized  by  his  or  her  own  lawyer.  The  client's 
rights  are  better  protected  and  the  agreement  will  be  more 

endurable. 

The  Committee  was  also  mindful  of  the  criticisms  of 
the  Coogler  model  discussed  in  Chapter  4.  In  that  model  one 
lawyer  assisted  both  clients  with  the  final  agreement.  While 
this  might  be  less  expensive  in  the  short  term*  it  did  not 
offer  protection  for  vulnerable  clients  such  as  those  who  felt 
ill  equipped  to  negotiate  with  a  more  "powerful ”  spouse.  The 
Committee  therefore  saw  the  encouragement  of  independent  legal 
advice  as  another  means  of  addressing  women's  concerns  about 
mediation. 

On  the  issue  of  independent  legal  advice  Fran  Kiteley 
observed  as  follows: 

"I  dissent  from  both  Conclusion  33  and  34  for  the 

following  reasons: 

a)  mediators  who  are  non-lawyers  must  not  provide  legal 

advice; 

b)  mediators  who  are  lawyers  must  be  vigilant  to  comply 
with  Rule  25  of  the  Law  Society  of  Upper  Canada  Rules 

of  Professional  Conduct; 

c)  there  is  often  a  fine  line  between  acting  as  a  lawyer 
and  acting  as  a  mediator.  While  the  mediator  can 
make  that  distinction  at  the  outset*  clients  who  are 
unrepresented  by  counsel  may  quickly  lose  sight  of 
the  distinction  and  wrongly  rely  on  the  mediator  for 
legal  advice; 

d)  ideally,  clients  must  have  separate  representation 
(albeit  in  the  background)  throughout  the  mediator 
process ; 

e)  the  reality  is  that  some  clients  refuse  to  retain 
counsel  and  obviously  they  cannot  be  forced  to  retain 

a  lawyer; 

f)  to  ensure  that  every  client: 

i)  appreciates  the  legal  implications  of  the 

situation;  and 
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ii)  understands  the  distinction  between  lawyer  and 
counsel ; 

it  should  be  mandatory  that  the  client  consult  a 
lawyer  at  the  following  intervals: 

i)  before  attending  the  first  session  of  mediation; 
and 

ii)  before  signing  a  mediated  settlement  agreement; 

g)  it  is  insufficient  that  independent  legal  advice  be 
‘encouraged’  by  mediators.  The  only  way  to  maximize 
compliance  with  s .56  of  The  Family  Law  Act  and  the 
common  law  rules  regarding  enforceability  of 
settlements  is  to  include  independent  legal  advice  as 
an  integral  component  of  mediation; 

h)  requiring  the  involvement  of  lawyers  in  the  process 
is  not  based  on  creating  a  'make  work'  project  for 
lawyers;  but  on  realization  that  mediation# 
particularly  in  its  infancy  stages#  will  be  for 
naught#  if  mediated  settlements  are  subsequently  set 
aside  on  the  basis  of  failure  to  comply  with  s.56  and 
the  common  law." 

The  Committee  recommends  as  follows: 

Conclusion  33.  Mediators  should  not  provide  legal  advice  to 
their  clients  and  should  so  advise  clients  at  the  outset. 

They  should  encourage  clients  to  obtain  legal  advice  before 
negotiations  begin  and  before  concluding  any  agreement. 

Conclusion  34.  Clients  should  be  placed  in  a  position  to  make 
informed  decisions  during  mediation.  Independent  legal  advice 
should  be  available  and  strongly  encouraged  by  mediators  at 
every  stage  of  mediation  but  particularly  early  in  the 
process,  before  negotiations  begin#  and  before  concluding  any 
agreement . 
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(ix)  Drafting  of  Agreements  Reached  in  Mediation 

An  issue  which  is  related  to  the  question  of 
independent  legal  advice  is  the  matter  of  who  should  take 
responsibility  for  the  drafting  of  a  final  agreement  for 
execution  by  the  clients. 

Many,  but  not  all,  committee  members  felt  that  the 
actual  preparation  of  the  agreement  was  dangerously  close  to 
providing  legal  advice.  It  was  felt  that  mediators  should  at 
the  conclusion  of  the  mediation  provide  the  clients  with  a 
memorandum  summarizing  the  mediators  understanding  of  the 
points  of  agreement  and  disagreement.  The  clients  would 
determine  whose  lawyer  would  take  responsibility  for  the 
drafting  of  the  final  agreement  and  arrange  for  proper 
execution.  In  this  respect  the  Committee  was  mindful  of 
Commentary  2  of  Rule  25  set  out  above.  Even  if  the  mediator 
is  also  a  lawyer,  the  agreement  should  be  sent  out  for 
independent  legal  advice  concerning  the  draft  itself. 

Other  Committee  members,  particularly  Ms.  Judith  Ryan 

commented  as  follows: 

"The  common  practice  is  for  the  lawyer/mediator  to  draft 
the  separation  agreement  for  review  and  subsequently 
execution  by  the  clients'  independent  lawyers.  To  any 
knowledge  no  lawyer/mediator  has  clients  actually  execute 
the  draft  agreement  in  his  or  her  own  office. 

Denial  of  the  ability  to  draft  agreements  contradicts 
existing  mediation  practice  which  is  sanctioned  by  Rule  25 
of  the  Law  Society  of  Upper  Canada  and  which  has  been 
approved  by  many  bar  associations  in  the  United  States... 
The  lawyer/mediator ,  having  facilitated  the  agreement 
between  the  clients,  is  in  the  best  position  to  draft  it. 
He  or  she  is  aware  of  the  underlying  rational  for  the 
agreement  and  the  concessions  which  have  been  made  on  each 
side.  To  turn  this  task  over  at  the  end  of  mediation  to 
two  independent  solicitors  who  have  not  been  part  of  the 
mediation  will  mean  essentially  forcing  the  parties  to 
start  from  scratch  in  the  process  creating  unnecessary 
duplication,  adding  substantially  to  the  costs  (by 
increasing  lawyer  time  and  by  requiring  in  effect  two 
written  documents  instead  of  one  -  a  memorandum  of 
agreement  from  the  mediator  and  the  written  separation 
agreement  from  one  of  the  lawyers),  and  last  but  not 
least,  significantly  increasing  the  risks  of  undoing  the 
mediated  agreement. 

Moreover,  to  expect  one  of  two  adversarial  lawyers  to 
draft  the  agreement  after  mediation  is  to  unnecessarily 
thrust  the  clients  back  into  the  adversarial  process. 
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where  each  lawyer  attempts  to  draft  the  agreement  in 
language  which  favors  his  or  her  client.  The 
lawyer/mediator,  on  the  other  hand,  as  a  neutral  scrivener 
in  drafting  the  separation  agreement  where  there  are 
difficulties  in  drafting  "neutrally",  can  bring  these  to 
the  attention  of  the  clients  and  let  them  choose  language 
which  expresses  their  own  intent  or  alternatively  have 
them  raise  these  drafting  issues  with  their  respective 
solicitors . 

While  there  may  be  concerns  about  lawyer /mediators 
drafting  agreements,  I  firmly  believe  that  these  are 
greatly  outweighed  by  the  problems  which  will  result  if 
the  lawyer/mediator  is  prevented  from  so  doing.  In  fact, 

I  think  that  such  a  prohibition  will  totally  undermine  the 
whole  option  of  using  lawyers  as  mediators.  Clients 
choose  lawyer/mediators  because  they  bring  special 
knowledge  and  expertise  to  bear  on  the  mediation  process, 
such  as  knowledge  of  the  applicable  laws  as  a  framework 
within  which  negotiations  take  place  and  the  drafting 
skills  with  which  to  draw  up  the  mediated  agreement.  If 
lawyer /mediators  are  prohibited  from  using  the  very  skills 
which  make  them  attractive  as  mediators,  people  will 
choose  not  to  use  lawyers  as  mediators.  Moreover, 
consumers  of  mediation  services  will  view  such  a 
prohibition  as  absolutely  nonsensical,  frustrating  and  as 
yet  another  attempt  by  lawyers  to  cling  to  every  aspect  of 
the  separation  and  divorce  process  for  their  own  financial 
gain . 

Legal  draftsmanship  is  one  of  the  skills  which  the 
lawyer/mediator  brings  to  the  mediation  process  but 
drafting  agreements  is  not  itself  the  practice  of  law 
(labor  arbitrators  and  therapists  draft  agreements  every 
day) .  The  lawyer/mediator  drafts  the  separation  agreement 
but  the  clients'  own  solicitors  render  legal  advice  and 
opinions  as  to  the  implications  of  the  draft  agreement  on 
their  client's  legal  rights.  To  prohibit  lawyer/mediators 
from  drafting  agreements  is  tantamount  to  preventing 
mental  health  professional  mediators  from  dealing  with 
feelings  or  processing  interactions  of  their  clients. 

Each  mediator  brings  hie  or  her  own  skills  to  the 
mediation  process  and  this  uniqueness  should  be 
encouraged,  not  discouraged.  Moreover  each  mediator  is 
under  an  ethical  obligation  not  to  operate  outside  the 
bounds  of  his  or  her  own  area  of  competence.  Since  the 
mental  heath  professional  mediator  does  not  have  the 
skills  of  a  lawyer /mediator  to  draft  a  formal  separation 
agreement,  presumably  then  the  mental  health  professional 
mediator  will  prepare  a  memorandum  of  agreement  rather 
than  a  formal  separation  agreement. 

Lawyer/mediators  are  drafting  and  will  continue  to  draft 
separation  agreements  for  their  mediation  clients.  The 
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preferable  route  to  prohibiting  this  practice  is,  in  my 
opinion,  for  the  Committee  to  accept  the  prevailing 
practice  and  to  ensure  that  acceptable  safeguards  are 
built  into  this  practice." 

Committee  members  weighed  the  advantages  and 
disadvantages  of  mediator  drafting.  Given  the  importance  of 
the  need  for  independent  legal  advice  the  Committee  favoured 
an  approach  that  would  encourage  clients  of  mediation  to 
discuss  their  understanding  of  the  agreement  with  a  lawyer. 
Additional  cost,  delay  and  risk  of  jeopardizing  the  agreement 
were  considered  unavoidable  but  acceptable. 

The  Committee  also  recognized  that  its 
recommendations  relate  to  the  delivery  of  a  publicly  funded 
mediation  service.  If  private  mediators  wish  to  draft 

agreements  they  may  do  so. 

Having  weighed  both  views,  the  Committee  therefore 

recommends  as  follows: 

Conclusion  35.  Mediators  should  at  the  conclusion  of  the 
mediation  provide  the  clients  with  a  memorandum  summarizing 
the  mediator's  understanding  of  the  points  of  agreement  and 

disagreement . 

Conclusion  36 .  The  Committee  recommends  that  mediators  who 
deliver  services  through  the  model  proposed  should  not  draft 
the  text  of  the  final  agreement  reached  by  the  parties. 
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(x)  Role  of  the  Mediator 

It  became  clear  early  on  in  the  Committee's 
deliberations  that  the  mediator  is  the  key  to  the  success  or 
failure  of  the  future  delivery  of  mediation  services. 

In  the  Family  Mediation  Handbook  authors  Landau, 
Bartoletti  and  Mesbur  identify  several  important  reasons  why 
the  role  of  the  mediator  is  important. 

"Mediation  is  a  practice  that  crosses  professional 
boundary  lines.  That  is,  at  present  there  is  no  single 
profession  that  governs  mediation  and  monitors  the 
standards  of  practice  within  the  profession. 

Mediators  come  from  a  variety  of  disciplines,  namely,  law, 
psychology,  social  work,  psychiatry,  counselling  and  other 
disciplines  whose  standards  of  professional  conduct  may  be 
in  conflict  with  the  standards  that  are  considered 
desirable  for  mediators. 

In  cases  of  lawsuits  against  mediators,  the  liability 
insurance  that  is  usually  held  by  professionals  may  not 
cover  the  practice  of  mediation.  That  is,  if  a  lawyer  is 
acting  as  a  mediator,  the  lawyer’s  malpractice  insurance 
may  not  cover  actions  against  that  lawyer  in  his  or  her 
capacity  as  a  mediator.  This  would  probably  be  true  of 
mediators  from  other  professional  disciplines. 

One  of  the  distinct  advantages  of  mediation  is  the  fact 
that  parties  can  arrange  their  own  settlement  of  issues  in 
dispute  in  an  atmosphere  of  confidentiality.  The  key 
elements  of  mediation  are  private  ordering  of  dispute 
resolution  and  confidentiality.  However,  these  elements 
also  create  the  greatest  risk  if  the  parties  are  unequal 
in  bargaining  power,  if  the  mediator  is  incompetent  or 
unethical  or  if  the  parties  fail  to  disclose  adequate 
information  for  reaching  an  appropriate  solution.  Because 
litigation  tends  to  be  conducted  in  public,  while 
mediation  tends  to  be  conducted  in  a  private  setting, 
protection  of  the  public  can  only  be  achieved  by  the 
enforcement  of  standards  of  practice,  codes  of 
professional  conduct  and,  eventually,  procedures  for 
certification  and  licensing." 

The  authors  go  on  to  state  five  things  a  mediator 

must  do: 

"The  mediator  must: 

ensure  that  the  parties  reach  a  consensual  agreement, 
that  is,  without  duress; 


96 


ensure  that  the  parties  are  properly  informed,  that 
is,  that  all  relevant  information  has  been  exchanged; 

ensure  that  the  agreement  reached  is  fair  and 
reasonable,  particularly  where  children  are  involved; 

ensure  that  the  parties  are  not  under  a  disability 
(such  as  emotional  disturbance,  intellectual 
impairment  or  fear  of  physical  abuse)  during  the 

negotiations ; 

clarify  with  the  clients  his  or  her  professional 
role,  that  is,  that  the  mediator  is  acting  as  a 
mediator  and  not  as  a  lawyer  or  psychologist  or  other 
professional.  For  example,  the  mediator  (if  a 
lawyer)  should  clarify  with  the  clients  that  he  or 
she  has  been  their  mediator.  Similarly,  the  mediator 
should  explain  that  he  or  she  cannot  be  the 
individual  clinician  for  either  party  after  he  or  she 
has  acted  in  the  impartial  role  of  mediator." 

Committee  members  considered  these  issues  and  devised 
a  comprehensive  list  of  fourteen  obligations  that  mediators 
must  strive  to  meet  as  they  act  as  a  neutral  facilitator. 

The  obligations  are  as  follows: 

(i)  be  impartial  by  recognizing  that  both  parties  are 

clients ; 

(ii)  have  control  of  the  mediation  process; 

(iii)  limit  mediation  to  defined  issues  as  established  by 
consultation  with  the  clients; 

(iv)  establish  a  reasonable  schedule  for  resolution  of  the 
issues ; 

(v)  compensate  for  unequal  bargaining  strengths  of 
clients ; 

(vi)  find  and  share  all  data  relevant  to  the  issues, 

including  sworn  financial  (whether  proceedings  have 
been  commenced  or  not)  and  property  statements  as 
currently  established  by  the  rules  of  the  various 
family  courts; 

(vii)  perform  his  or  her  responsibilities  in  confidence  and 
with  the  knowledge  that  all  information  is  privileged 
except  where  the  mediation  is  open  or  where  required 

by  law  to  be  otherwise; 

(viii)  work  toward  consensus  on  as  many  of  the  defined 
issues  as  possible; 

(ix)  where  there  are  children 

(a)  keep  the  children's  best  interests  before  the 

client ' s , 

(b)  include  the  children  in  the  process,  as  deemed 
appropriate  (separate  interviews,  discussions  with 

parents ) , 
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(x)  be  vigilant  concerning  the  client's  need  for  other 
professionals  (e.g.  assessors,  lawyers,  courts, 
counsellors,  psychiatrists,  psychologists.  Official 
Guardian's  office,  social  workers,  shelters); 

(xi)  carry  out  the  mediation  process  only  (alone  or  in  a 

multi-  professional  team  approach)  not  assessing,  and 
not  giving  legal  or  psychiatric  advice; 

(xii)  promote  cooperation  by 

(a)  reducing  tension; 

(b)  civilizing  the  dispute; 

(c)  diverting  argument  to  discussion; 

(d)  converting  discussion  to  negotiation; 

(e)  concluding  negotiation  with  consensus;  and 

(f)  describing  the  agreement  as  a  positive 
conciliatory,  workable  conclusion; 

(xiii)  assist  the  clients  to  develop  negotiating  skills  that 
will  enable  them  to  resolve  future  disputes; 

(xiv)  be  vigilant  and  sensitive  to  issues  of  domestic 
violence  and  power  imbalances. 

The  list  is  self-explanatory  and  sets  out  what  the 
Committee  considers  the  role  and  function  of  the  model 
mediator. 


As  the  authors  of  the  Family  Mediation  Handbook  point 
out,  mediator  competence  is  of  critical  importance.  Consumers 
may  need  protection  from  incompetent  and/or  unethical 
"mediators".  Protection  can  only  come  from  regulation  and 
enforced  standards. 

The  Committee  therefore  recommends  as  follows: 

Conclusion  37 .  The  role  of  a  model  mediator  in  family  law  is 
to  act  as  a  neutral  facilitator  who  will  assist  the  clients  to 
resolve  their  differences.  To  adequately  perform  this  role 
the  mediator  should: 

(i)  be  impartial  by  recognizing  that  both  parties  are 

clients , 

(ii)  have  control  of  the  mediation  process, 

(iii )  limit  mediation  to  defined  issues  as  established  by 
consultation  with  the  clients, 

(iv)  establish  a  reasonable  schedule  for  resolution  of  the 

issues 

(v)  compensate  for  unequal  bargaining  strengths  of 

clients , 

(vi)  find  and  share  all  data  relevant  to  the  issues 

(whether  proceedings  have  commenced  or  not),  includ¬ 
ing  sworn  financial  and  property  statements  as 
currently  established  by  the  rules  of  the  various 
family  courts,* 

(vii)  perform  his  or  her  responsibilities  in  confidence  and 
with  the  knowledge  that  all  information  is  privileged 
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( viii ) 
(ix) 


(x) 


(xi) 


(xii) 


(xiii) 

(xiv) 


except  where  the  mediation  is  open  or  where  required 
by  law  to  be  otherwise, 

work  toward  consensus  on  as  many  of  the  defined 
issues  as  possible, 
where  there  are  children, 

(a)  keep  the  children's  best  interests  before  the 

client ' b , 

(b)  include  the  children  in  the  process,  as  deemed 
appropriate  (separate  interviews,  discussions  with 

jpsironts  1 0 

be  vigilant  concerning  the  client's  need  for  other 
professionals  (e.g.  assessors,  lawyers,  courts, 
counsellors,  psychiatrists,  psychologists,  Official 
Guardian's  office,  social  workers,  shelters) 
carry  out  the  mediation  process  only  (alone  or  in  a 
multi-  professional  team  approach)  not  assessing,  and 
not  giving  legal  or  psychiatric  advice, 
promote  cooperation  by 

(a)  reducing  tension; 

(b)  civilizing  the  dispute; 

(c)  diverting  argument  to  discussion; 

(d)  converting  discussion  to  negotiation; 

(e)  concluding  negotiation  with  consensus;  and 

(f)  describing  the  agreement  as  a  positive 
conciliatory,  workable  conclusion; 

assist  the  clients  to  develop  negotiating  skills  that 
will  enable  them  to  resolve  future  disputes, 
be  vigilant  and  sensitive  to  issues  of  domestic 
violence  and  power  imbalances. 
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(xi)  Accreditation  and  Regulation  of  Mediation 

At  the  present  time  there  are  no  standards  for 
accreditation  of  mediators.  Similarly  there  are  no  regulatory 
structures  in  place  with  respect  to  mediators.  The  Committee 
noted  with  alarm  the  presence  of  unqualified  individuals 
marketing  themselves  to  the  public  as  being  capable  of 
mediating  family  disputes.  The  most  direct  and  effective 
method  of  preventing  such  incidents  is  for  mediators 
themselves  to  develop  a  method  of  accreditation  and 
regulation.  Both  Family  Mediation  Canada  and  the  Ontario 
Association  for  Family  Mediation  have  taken  steps  in  this 
direction.  Included  in  the  background  papers  is  a  copy  of  a 
recent  newsletter  describing  the  most  recent  developments 
within  OAFM . 

The  Committee  considered  the  qualifications  of 
mediators  and  their  ethical  standards  to  be  of  fundamental 
importance  to  the  delivery  of  mediation.  Training  of 
mediators  must  concentrate  on  theoretical  training,  practice 
skills,  internships  and  ethics  training. 

It  is  also  the  responsibility  of  the  associations  to 
ensure  that  such  courses  are  offered  through  universities, 
community  colleges  and  other  accredited  facilities. 

The  Committee  did  not  inquire  into  and  make  detailed 
recommendations  with  respect  to  the  education  and  training  of 
mediators.  However,  the  Committee  does  state  that  mediation 
associations  must  ensure  that  comprehensive  courses  are 
designed  to  train  mediators  in  the  development  of  both 
theoretical  and  practice  skills. 

The  question  of  regulation  is  a  complex  one  and 
should  not  be  equated  with  the  question  of  licensing  of 
mediators.  Licensing  is  but  one  means  of  regulating. 
Certification,  whether  voluntary  or  mandatory,  is  also  a  valid 
method  of  regulation.  Self-government  is  a  popular  method  of 
regulating  new  trades  or  professions. 

The  Professional  Organization  Committee  in  its  1980 
Report  described  "Licensure"  as  opposed  to  "Certification"  as 
follows : 


"Licensure  (exclusive  right  to  practice)  means  a 
regulatory  legal  regime  under  which  only  persons  holding  a 
licence  are  legally  entitled  to  perform  any  of  the 
licensed  functions,  so  that  unlicensed  persons,  whatever 
their  degree  of  competence  or  however  exalted  their  formal 
qualifications,  are  in  breach  of  the  law  if  they  attempt 
to  perform  any  of  these  functions.  In  the  four 
professional  areas  under  study,  the  Ontario  Association  of 
Architects,  the  Association  of  Professional  Engineers  of 
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Ontario,  the  Law  Society  of  Upper  Canada,  and  the  Public 
Accountants  Council  for  the  Province  of  Ontario  all 
operate  licensure  (exclusive  right  to  practice)  regimes. 

Certification  (reserved  title)  means  a  regulatory 
regime  under  which  persons  with  the  requisite 
qualifications  are  certified  by  a  body  or  agency  as 
possessing  those  qualifications  so  that  they  can  hold  out 
this  certification  to  the  public  as  a  signal  that 
indicates  achievement  of  a  particular  level  of  competence. 
However,  certification  regimes  do  not  prevent  uncertified 
individuals  from  performing  the  same  functions  that 
certified  individuals  perform,  nor  do  they  prevent  an 
individual  who  was  once  certified  but  who  has  had  his 
certification  withdrawn  from  continuing  to  practise  in  the 
same  area.  A  certification  regime  merely  prevents 
uncertified  individuals  from  holding  themselves  out  to  be 
certified.  It  does  not  prevent  them  from  practising  under 
some  other  appellation.  In  the  four  professional  areas 
under  study,  the  Society  of  Management  Accountants  of 
Ontario,  with  its  R.I.A.  (Registered  Industrial 
Accountant)  designation;  the  Certified  General  Accountants 
Association  of  Ontario,  with  its  C.G.A.  (Certified  General 
Accountant)  designation;  and  the  Ontario  Association  of 
Certified  Engineering  Technicians  and  Technologists,  with 
its  C.E.T.  (Certified  Engineering  Technician  or 
Technologist)  designation,  are  current  examples  of 
certification  regimes." 

It  should  be  noted  that  the  Professional  Organization 
Committee  went  on  to  recommend  as  follows: 

"13.1  There  should  be  enacted  a  general  omnibus 

certification  statute  to  be  called  "The  Professional 
Designations  Act,"  this  Act  to: 

(a)  provide  for  the  statutory  registration  of 
professional  designations  in  any  generically 
described  profession  or  occupation  except  that,  in 
the  case  of  members  of  a  profession  or  occupation 
licensed  or  certified  by  or  under  any  other 
provincial  statute,  consent  to  the  registration  of  a 
professional  designation  should  be  required  from  the 
relevant  certifying  or  licensing  body  or  agency; 

(b)  define  professional  designations  as  including  such 
terms  as  "accredited,"  "certified,"  "chartered," 
"professional,"  "registered,"  or  like  terms  asserting 
or  implying  public  recognition  or  endorsement  of 
special  membership  credentials; 
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(c)  make  it  a  summary  offence  for  any  person  or  group  to 
use  a  professional  designation  so  defined  unless  this 
designation  has  been  duly  registered  under  the  Act; 

(d)  provide  for  the  administration  of  the  registration 
scheme  by  a  Registrar  located  in  an  appropriate 
ministry  of  the  government; 

(e)  empower  the  Registrar  to  grant  such  designation  as 
might  be  applied  for  by  any  professional  or 
occupational  group  in  Ontario  if  he  or  she  is 
satisfied  that  this  designations 

(i)  comes  within  the  definition  of  a 

professional  designation; 

(ii)  is  neither  the  same  as,  nor  confusingly 

similar  to,  a  designation  previously 
registered  under  this  or  any  other 
provincial  statute;  and 

(iii)  is  proposed  by  an  occupational  group  which 

is  able  to  satisfy  certain  minimum  criteria 
as  to  its  internal  structures  and 

processes ; 

(f)  provide  that  the  minimum  criteria  concerning  which 
the  occupational  groups  must  satisfy  the  Registrar  be 
its  capacity  to  prescribe,  enforce,  and  maintain 
qualification  requirements,  a  code  of  ethics,  a 
complaints  procedure,  and  a  disciplinary  mechanism; 

(g)  stipulate  that  as  continuing  evidence  of  its  capacity 
to  meet  the  above  criteria,  each  registered  group 
must  submit  to  the  Registrar  a  publicly  available 
annual  report,  such  report  to  set  out  the  current 
elected  officers  of  each  registered  group;  an  audited 
financial  statement;  membership  statistics;  and 
summary  of  complaints  received  against  members  by 
source  and  type  of  complaint  and  the  disposition 
thereof,  including  a  summary  of  any  disciplinary 
proceedings  involved; 

(h)  provide  for  a  right  of  appeal  for  any  aggrieved  party 
to  the  Divisional  Court  in  respect  of  a  decision  by 
the  Registrar  to  register,  refuse  to  register,  or  de- 
register,  any  professional  designation;  and 

(i)  provide  for  the  levying  of  initial  registration  fees 
and  annual  filing  fees  so  as  to  make  the  scheme 
wholly  or  substantially  self-financing. 

All  claims  to  occupational  licensure  should,  in 
future,  be  reviewed  by  special  committees  of  inquiry, 
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appointed  by  Orders-in-Council ,  charged  with  the 
responsibility  of  publicly  investigating  such  claims 
and  publicly  reporting  thereon  to  the  Lieutenant 
Governor  in  Council." 

This  scheme  was  designed  to  "contemplate  a  fairly 
wide  access  to  self -regulating  certification”.  While  this 
Committee  recommends  only  that  regulation  be  seriously 
considered,  such  consideration  should  be  mindful  of  the 
Professional  Organization  Committee  recommendations  and  should 
not  equate  regulation  with  licensing. 

On  the  issue  of  mediator  qualifications  Fran  Kiteley 

observed  as  follows: 

"In  response  to  conclusions  7,  33  and  34,  I  have 
articulated  concerns  about  the  roles  of  the  mediator  and 
of  independent  counsel.  I  can  accept  conclusion  38  only 
if  mediators  whose  qualifications  do  not  include  legal 
training  and  experience  do  not  mediate  (except  as  a  team 
with  a  lawyer  mediator)  property  and  support  issues." 

The  Committee  therefore  recommends  as  follows: 

Conclusion  38.  The  qualifications  of  mediators  and  their 
ethical  standards  are  of  fundamental  importance  to  the 
delivery  of  this  form  of  alternative  dispute  resolution. 
Consequently,  mediators  should  be  accredited  and  regulated 
within  a  system  designed  to  protect  consumers.  The  Ontario 
Association  for  Family  Mediation  and  Family  Mediation  Canada 
should  take  responsibility  for  ensuring  that  the  methods  of 
accreditation  and  regulation  are  developed  and  that  they  are 
developed  in  consultation  with  the  government  and  other 
interested  groups.  If  mediation  is  to  evolve  into  a  respected 
new  profession  consultation  must  concentrate  on  theoretical 
training,  practice  skills,  internships  and  ethics  training. 

Conclusion  39.  It  is  essential  that  mediation  associations 
ensure  that  comprehensive  courses  are  designed  to  train 
mediators  in  the  development  of  both  theoretical  and  practice 
skills.  They  should  also  work  to  ensure  that  such  courses  are 
offered  through  universities,  community  colleges  and  other 
accredited  facilities. 

Conclusion  40.  Any  consideration  of  regulation  should 
address,  among  other  matters,  educational  standards  and 
qualifications , licensure  as  opposed  to  certification, 
continuing  competence,  discipline  and  insurance. 
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(xii)  Funding  of  Mediation  Services 

The  Committee  identified  two  issues  with  respect  to 

funding  of  mediation  services: 

1.  the  potential  sources  of  funding  for  mediation, 

2.  the  distribution  of  funds  to  mediation  services. 


1 .  Sources  of  funding. 

The  demand  for  mediation  in  family  law  has  arisen  for 
a  variety  of  reasons.  However  a  large  part  of  it  is  because 
of  provisions  such  as  those  recently  incorporated  into  the 
Divorce  Act,  It  now  requires  lawyers  to  canvas  the 
possibility  of  mediation  with  their  clients.  This,  in  the 
Committee's  view,  creates  a  clear  obligation  for  the  federal 
government  to  take  primary  financial  responsibility  for  the 
delivery  of  mediation  services,  not  just  in  Ontario,  but  where 
demand  has  arisen  across  Canada.  The  Committee  is  aware  of 
the  various  formulae  available  by  which  federal  and  provincial 
governments  may  calculate  appropriate  funding  levels  for 
various  legal  services. 

Similarly  the  Government  of  Ontario  must  take 
responsibility  for  it’s  role  in  the  delivery  of  mediation 
services .  The  Children's  Law  Reform  Act  and  the  Family  Law 
Act,  1986  contain  references  to  mediation  and  undoubtedly 
contribute  to  the  demand. 

Serious  consideration  must  also  be  given  to  the  use  of 
user  fees.  Many  clients  can  afford  to  contribute  to  the  use 
of  the  service  and  should  be  encouraged  or  required  to  do  so. 
The  use  of  a  sliding  scale  for  fee  determination  should  be 

used . 


This  Committee  urges  the  Government  of  Canada  and  the 
Government  of  Ontario  to  enter  into  negotiations  as  soon  as 
possible  to  identify  funding  options  with  respect  to  mediation 
in  family  law.  These  options  should  include  an  examination  of 
the  potential  role  of  the  parties  themselves  in  funding  of 
mediation  services.  The  preliminary  work  in  this  respect 
could  be  undertaken  by  the  Federal/Provincial  Committee  on 
Family  Law  Policy.  In  this  way  all  provinces  could  benefit 
from  the  negotiations  and  ensure  uniformity  in  the  delivery  of 
mediation  services  nationally. 

2 .  The  distribution  of  funds  to  mediation  services. 

The  Committee  examined  the  method  by  which  community 
legal  clinics  are  funded  in  Ontario.  After  comparing  that 
method  with  other  alternatives  such  as  direct  funding  of 
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individual  services,  the  Committee  determined  that  a  similar 
model  should  be  used  to  fund  mediation  services. 

The  following  is  a  description  of  community  legal 

clinic  funding  in  Ontario. 

"Community  legal  clinics  have  been  funded  by  the 
Ontario  Legal  Aid  Plan  since  1976.  The  Law  Society's  decision 
to  commence  funding  for  legal  clinics  recognized  that  there 
were  serious  gaps  in  the  delivery  of  legal  services  to  low- 
income  citizens  by  the  private  Bar  and  the  certificate  program 
of  the  Plan.  These  gaps  included* 

1.  A  lack  of  legal  services  in  significant  areas  of 
poverty  law,  including  unemployment  insurance, 
workers'  compensation,  welfare,  and  landlord  and 

tenant . 

2.  A  lack  of  access  to  existing  legal  services  by 
reasons  associated  with  poverty,  including  lack  of 
legal  information,  and  a  failure  to  identify  poverty 
issues  as  "legal"  issues. 

3.  A  lack  of  non-traditional  legal  services  particularly 
important  to  low-income  citizens,  including  legal 
education  in  areas  of  poverty  law,  advocacy  before 
public  decision-making  bodies,  and  law  reform 
activities  to  protect  the  legal  interests  of  the 
poor. . . . 

The  funding  of  independent  community  legal  clinics  is 
carried  out  pursuant  to  the  clinic  funding  Regulation  (Part 
III  of  the  Regulations  made  under  the  Legal  Aid  Act)  which  is 
reproduced  at  the  end  of  this  section.  Under  the  Regulation, 
the  Clinic  Funding  Committee,  which  has  overall  responsibility 
for  clinic  funding,  is  composed  of  five  members.  Three 
members  are  appointed  by  the  Law  Society  of  Upper  Canada  and 
two  are  appointed  by  the  Attorney  General,  and  at  least  one 
member  appointed  by  the  Law  Society  and  one  appointed  by  the 
Attorney  General  must  be  persons  who  have  been  associated  with 
clinics .... 

Applications  for  funding  must  provide  evidence  of  the 
need  for  clinic  legal  services  in  the  community  (with 
supporting  materials  from  representatives  of  that  community), 
and  evidence  of  a  properly-constituted  Board  of  Directors  (or, 
in  the  case  of  a  university  clinic,  evidence  of  an  appropriate 
Faculty  decision-making  structure) .  The  clinics  must 
demonstrate  an  ability  to  provide  "legal  services  or  paralegal 
services  or  both  on  a  basis  other  than  fee-for-service"  as 
defined  by  the  Regulation. . . . 
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An  important  element  of  the  community  legal  clinic 
system  is  that  of  community  control.  The  Regulation  on  clinic 
funding  defines  a  "clinic"  as  "an  independent  community 
organization".  Each  clinic  (except  four  university-based 
clinics)  is  managed  by  a  local  Board  of  Directors  which 
includes  representatives  of  the  low-income  community.  Clinics 
are  required  to  maintain  open  and  democratic  procedures  for 
the  election  of  Board  members.  This  structure  allows  a  level 
of  local  control  over  important  decisions  concerning  the 
assessment  of  legal  needs  and  the  deployment  of  legal 
resources  which  is  more  responsive  to  local  conditions  than 
would  be  possible  under  a  centralized  decision-making 
structure . 

Community  control  of  clinics  exist®  within  a 
framework  of  mandatory  standards  and  policies  established  by 
the  Clinic  Funding  Committee  and  the  Law  Society  of  Upper 
Canada,  pursuant  to  s . 6  of  the  Regulation  on  clinic  funding. 
The  standards  ensure  the  quality  of  legal  services,  public 
accountability  for  clinic  funds,  and  the  non-duplication  of 
services  already  provided  by  the  certification  program  of  the 
Ontario  Legal  Aid  Plan. 

Community  control  of  clinics  exists  within  a 
framework  of  mandatory  standards  and  policies  established  by 
the  Clinic  Funding  Committee  and  the  Law  Society  of  Upper 
Canada,  pursuant  to  s.6  of  the  Regulation  on  clinic  funding. 
The  standards  ensure  the  quality  of  legal  services,  public 
accountability  for  clinic  funds,  and  the  non-duplication  of 
services  already  provided  by  the  certificate  program  of  the 
Ontario  Legal  Aid  Plan."  (See  also  Ontario  Reg. 59/86  in 
background  papers . ) 

An  important  feature  of  such  a  funding  system  would 
be  centralized  control  of  the  mediation  services  offered  in 
the  Province.  In  order  to  qualify  for  funding  the  community 
board  of  directors  would  need  to  satisfy  the  "Mediation 
Funding  Committee"  that  the  model  proposed  by  this  report 
would  be  delivered  to  the  local  community. 

The  Mediation  Funding  Committee’s  membership  should 
include  representatives  of  government,  mediators,  lawyers  and 
other  interested  groups.  It's  responsibilities  should 
include  s 


establishment  of  mediation  services 
central  evaluation  of  services  established 
assessment  of  community  proposals  for  mediation 
services 

determination  funding  needs  of  various  services 

establishment  policy  guidelines  and 

ensure  compliance  with  the  basic  mediation  model 
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It  is  the  Committee's  opinion  that  mediation  services 
that  comply  with  the  model  designed  by  the  Committee  should  be 
available  across  Ontario  wherever  there  is  a  demand  and  need. 

The  Committee  therefore  recommends  as  follows: 

Conclusion  41.  The  Federal  and  Provincial  governments  must 
share  responsibility  for  the  funding  of  the  Mediation  Model 
proposed  by  this  Committee.  As  a  part  of  meeting  funding 

needs,  consideration  should  be  given  to  user  fees. 

Conclusion  42.  While  funding  responsibility  should  be  shared, 
implementation  of  the  Mediation  Model  proposed  by  this 
Committee  should  not  be  delayed  to  await  the  outcome  of  any 

federal/provincial  negotiations. 

Conclusion  43.  The  Federal/Provincial  Committee  on  Family  Law 
Policy  should  be  asked  to  develop,  as  soon  as  possible, 
preliminary  options  for  funding  of  mediation  services. 

Conclusion  44.  The  Mediation  Model  proposed  by  this 
Committee  should  be  available  on  a  province-wide  basis  where 
justified  by  demand  and  need. 

Conclusion  45.  Mediation  services  should  be  offered,  funded 
and  organized  on  a  basis  similar  to  the  "Clinic  Funding" 
system  in  that  individual  community  based  boards  of  directors 
would  be  responsible  for  bringing  forward  proposals  for 
mediation  services  in  their  community.  In  order  to  qualify 
for  consideration  by  the  "Mediation  Funding  Committee"  the 
proposed  mediation  service  would  be  required  to  meet  the  basic 
mediation  model  criteria  established  by  this  Committee’s 
Report . 

Conclusion  46.  The  "Mediation  Funding  Committee"  would 
include  representatives  of  government,  mediators,  lawyers  and 
other  interested  groups.  The  Committee  (assisted  by  support 
staff)  would  have  responsibility  for  the  establishment  and 
central  evaluation,  of  approved  mediation  services.  The 
Committee  itself  would  assess  community  proposals  for 
mediation  services,  determine  funding,  set  policy  and  ensure 
compliance  with  the  basic  mediation  model  and  oversee 
evaluation  as  described  in  Conclusion  47. 
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(xiii)  Evaluation  of  Mediation  Services 

The  Committee  has  placed  a  great  deal  of  thought  into 
the  model  recommended  by  it  and  is  of  the  view  that  ongoing 
meaningful  evaluation  is  critical  to  the  development  of  this 
means  of  dispute  resolution. 

Mr.  Justice  Zuber's  Report  of  the  Ontario  Courts 
Inquiry  underscores  the  role  of  ongoing  evaluation  of 
judicial /legal  services  generally.  In  his  report  he  advocates 
ongoing  confidential  evaluation  of  the  judiciary.  All  of  the 
reasons  he  identifies  for  such  an  evaluation  apply  to  all 
aspects  of  the  administration  of  justice. 

This  Committee  is  of  the  view  that  the  evaluation  of 
mediation  services  in  isolation  would  be  meaningless.  It  must 
be  examined  and  evaluated  side  by  side  with  the  adversarial 

process . 


In  his  research  results  Professor.  C.  James 
Richardson  comments  as  follows? 

"With  a  few  exceptions,  the  conclusion  that  can  be 
drawn  from  this  research  is  that  mediation  produces 
outcomes  which  are  consistently,  but  not  dramatically, 
better  than  those  achieved  through  negotiation  between 
lawyers  and,  for  that  matter,  by  fighting  things  out  in 
court,  and  it  does  so  without  the  negative  and 
unanticipated  consequences  ascribed  to  it  by  its  critics. 
Both  proponents  and  opponents  may  have  overstated  their 
cases:  the  claims  of  both  are  more  polemical  than 
empirical . " 

In  addition  he  notes  that: 

"Failure  to  show  dramatic  differences  in  outcomes 
between  mediated  and  non-mediated  cases  is  not,  then,  a 
condemnation  of  divorce  mediation.  Rather,  it  suggests 
that  family  law  may  have  become  a  more  humane  system,  one 
in  which  the  goals  and  philosophy  of  mediators,  judges  and 
lawyers  are  more  of  a  piece,  less  at  odds,  than  may  have 
been  true  in  the  past.  The  field  of  divorce  mediation  has 
developed  in  and  contributed  to  a  divorce  and  separation 
regime  quite  different  to  the  one  depicted  and  castigated 
by  the  Law  Reform  Commission  a  decade  ago.  In  the  mid- 
1980' s,  divorce  mediation  is  no  longer  a  radically  new 
innovation  pitted  against  a  traditional  adversarial 
system.  It  would,  then,  be  surprising  if  outcomes  of 
mediated  settlements  were  all  that  different  from  those 
achieved  through  the  present  adversarial  system." 

The  development  of  a  humane  justice  system  cannot 
rely  on  polemics.  Those  who  propose  to  reform  our  system  must 
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have  the  facts  to  do  meaningful  assessments  of  services,  and 
meaningful  policy  development. 

The  Committee  identified  the  following  as  examples  of 
those  matters  which  should  be  evaluated* 

-  how  mediation,  as  opposed  to  the  adversarial  process,  has 
addressed  the  concerns  about  (i)  family  violence, 

(ii)  power  imbalances  between  spouses,  (iii)  mediator 

bias . 

-  community  and  interest  group  reactions  to  the  mediation 

service  provided, 

comparative  cost  analysis  of  mediation  as  opposed  to 

litigation, 

the  timing  of  availability  of  mediation, 

user  satisfaction  with  mediation  as  opposed  to  the 
adversarial  process,  (which  should  be  evaluated  on  the 
basis  of  the  results  of  mediation  and  by  surveys  of  those 
clients  who  have  used  mediation), 

the  durability  of  agreements  reached  in  mediation  as 
opposed  to  orders  from  the  court, 

which  clients  are  most/least  suitable  to  mediation, 

the  amount  of  time  needed  to  resolve  disputes  through 
mediation  as  opposed  to  the  adversarial  process, 

the  advantages  and  disadvantages  of  user  fees, 

the  value  of  assessments  by  a  qualified  assessor  other 
than  the  mediator  where  mediation  has  been  unsuccessful, 

the  advantages  and  disadvantages  of  closed  or  open 
mediation, 

the  incidence  and  implications  of  ongoing  domestic 

violence, 

the  need  for  other  services  in  conjunction  with  mediation, 

-  the  qualifications  and  experience  of  mediators  and  family 
law  lawyers. 

It  should  be  noted  that  a  number  of  the  items  listed 
specifically  address  the  concerns  raised  in  Chapter  4  dealing 

with  women's  concerns. 

In  order  to  ensure  that  the  appropriate  data 
collection  is  done,  funding  of  mediation  services  should 
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include  an  undertaking  to  collect  information  requested.  This 
collection  would  be  subject  to  appropriate  protection  of 
client  confidentiality. 

Since  the  evaluation  is  comparative,  statistics  and 

other  information  about  the  adversarial  process  will  be 
needed.  The  Ministry  of  the  Attorney  General  is  in  the  best 
position  to  provide  such  information  and  should  therefore  take 
primary  responsibility  for  the  evaluation  of  data  collected 
with  respect  to  mediation  services. 

Evaluations  should  be  co-ordinated  through  the 
Mediation  Funding  Committee. 

The  evaluation  described  herein  should  in  no  way  be 
interpreted  as  the  only  evaluation  and  research  that  should  be 
done.  Local  mediation  services  should  be  free  to  undertake 
their  own  research  of  issues  in  mediation. 

The  Committee  therefore  recommends  as  follows : 

Conclusion  47 .  Evaluation  of  mediation  in  family  law  is  of 
fundamental  importance  and  data  collection  to  enable  such 
evaluation  must  form  a  part  of  mediation  services  that  are 
established.  Evaluation  should  include  a  full  comparative 
analysis  of  mediation  and  the  adversarial  process,  including: 

(a)  how  mediation,  as  opposed  to  the  adversarial  process,  has 
addressed  the  concerns  about 

(i)  family  violence, 

( i i )  power  imbalances  between  spouses, 

(iii)  mediator  bias. 

(b)  community  and  interest  group  reactions  to  the  mediation 
service  provided, 

(c)  comparative  cost  analysis  of  mediation  as  opposed  to 
litigation, 

(d)  the  timing  of  availability  of  mediation, 

(e)  user  satisfaction  with  mediation  as  opposed  to  the 
adversarial  process,  (which  should  be  evaluated  on  the 
basis  of  the  results  of  mediation  and  by  surveys  of  those 
clients  who  have  used  mediation) , 

(f)  the  durability  of  agreements  reached  in  mediation  as 
opposed  to  orders  from  the  court, 

(g)  which  clients  are  most/least  suitable  to  mediation, 

(h)  the  amount  of  time  needed  to  resolve  disputes  through 
mediation  as  opposed  to  the  adversarial  process. 
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(i)  the  advantages  and  disadvantages  of  user  fees, 

(j)  the  value  of  assessments  by  a  qualified  assessor  other 
than  the  mediator  where  mediation  has  been  unsuccessful, 

(k)  the  advantages  and  disadvantages  of  closed  or  open 
mediation, 

(l)  the  incidence  and  implications  of  ongoing  domestic 

violence, 

(m)  the  need  for  other  services  in  conjunction  with  mediation, 

(n)  the  qualifications  and  experience  of  mediators  and  family 

law  lawyers. 

Conclusion  48.  Any  proposal  for  mediation  service  funding 
made  to  the  Mediation  Funding  Committee  must  include  an 
undertaking  to  do  data  collection  (with  appropriate 
protections  for  confidentiality  of  the  clients  of  mediation) 
to  assist  in  evaluating  the  issues  set  out  in  Conclusion  4737. 

Conclusion  49 ♦  The  evaluation  of  data  collected  by  mediation 
services  should  be  the  primary  responsibility  of  the  Ministry 
of  the  Attorney  General  and  should  be  coordinated  through  the 
Mediation  Funding  Committee.  Local  services  should  also  be 
able  to  undertake  their  own  research  of  issues  in  mediation. 

Note:  The  balance  of  the  Committee's  recommendations 
(Conclusions  50-52)  appear  in  Chapter  7:  Related  Matters. 


Ill 


The  Report  of  the  Attorney  General ' s 
Advisory  Committee  ©n  Mediation 
in  Family  Law 


CHAPTER  6 


THE  MEDIATION  CENTRE  s  A  MODEL 


In  this  chapter  the  Committee  provides  a  snore  de¬ 
tailed  description  of  the  mediation  service  itself.  It  is 
called,  throughout  this  chapter,  the  Mediation  Centre.  The 
description  has  been  divided  into  six  general  categories? 

A.  The  Mediation  Centre's  Goals ? 

Bo  The  Mediation  Centre's  Facilities? 

C.  The  Mediation  Centre's  Staff  and  Management? 

D.  The  Mediation  Centre's  Work? 

E.  The  Mediation  Centre's  Resources?  and, 

F.  The  Mediation  Centre's  Evaluation. 

While  this  description  is  set  out  separately  from 
the  Conclusions  of  the  Committee  and  in  some  cases 
overlaps,  the  comments  contained  herein  should  be  viewed  as 
a  part  of  the  Committee's  recommendations  with  respect  to 

mediation  in  family  law. 


A.  The  Mediation  Centre’s  Goals 


The  Committee  was  of  the  opinion  that  a  general 
statement  about  the  service's  goals  would  be  in  order  and 
would  underline  the  purpose  of  such  a  unique  facility.  The 
Mediation  Centre,  it  was  agreed,  would  provide  voluntary 
and  comprehensive  family  mediation  services  in  the  com¬ 
munity  and  therefore  should  be  available  for  any  or  all 
family  issues  subject  to  the  restrictions  set  out  earlier 
in  Chapter  5  concerning  domestic  violence.  An  important 
goal  of  the  Mediation  Centre  would  be  its  role  in  public 
legal  education  and  in  particular,  in  increasing  public 
awareness  about  mediation  and  promoting  knowledge  ©f  its 
availability  in  the  community.  A  further  important  goal  of 
a  Mediation  Centre  is  to  present  an  opportunity  for  a 
thorough  evaluation  of  the  role  of  mediation  in  family  law. 
This  will  entail,  necessarily,  an  identification  of  the 
Mediation  Centre's  strengths  and  shortcomings  and  propose 
solutions  if  necessary.  The  Mediation  Centre  should  not 
only  provide  a  demonstration  of  the  value  of  mediation  but 
should  also  provide  an  opportunity  for  critical  analysis  of 
it. 


B. 


The  Mediation  Centre's  Facilities 


The  Committee  wished  to  comment  briefly  on  the 
physical  presence  and  organization  of  the  Mediation  Centre. 
Mediation  relies  on  creating  an  atmosphere  conducive  to 
negotiations  and  the  facilities  are  therefore  important  to 
the  creation  of  that  atmosphere. 

If  mediation  services  are  to  be  offered  at  all 
stages,  that  is  before,  during  and  after  the  initiation  of 
proceedings,  then  its  location  in  proximity  to  existing 
court  facilities  is  important.  The  Committee  did  not  feel 
that  it  was  absolutely  essential  for  the  Mediation  Centre 
to  be  located  physically  in  existing  court  facilities.  If 
the  Centre  could  be  housed  in  the  court  facilities,  this 
would  naturally  be  desirable  however,  placing  the  Mediation 
Centre  near  existing  family  court  facilities  would  be 
acceptable. 

If  clients  of  mediation  are  expected  to  negotiate 
in  an  atmosphere  conducive  to  solving  their  family 
problems,  the  Mediation  Centre  should  offer  flexible  hours 
that  would  accommodate  the  client's  wishes  to  meet  at  times 
convenient  to  them.  Consequently,  the  Committee  concluded 
that  the  Mediation  Centre  should  have  extended  hours  and 
flexible  hours  for  staff. 

The  staff  of  the  Mediation  Centre  should  have 
private  offices  for  reasons  of  confidentiality  and  privacy 
and  again,  to  be  able  to  create  the  atmosphere  necessary 
for  successful  negotiations. 

It  should  be  clear  from  the  earlier 
recommendations  that  the  intake  process  is  cf  critical 
importance  to  the  success  of  the  Mediation  Centre.  It  is 
necessary  that  these  facilities  be  private  so  that 
sensitive  intake  can  be  done  in  an  uninterrupted  fashion 
and  patiently. 

A  successful  mediation  facility  should  enjoy  a 
high  degree  of  interaction  among  its  staff.  To  accommodate 
this  type  of  interaction  and  in-house  education,  a  large 
common  boardroom  should  be  included  in  the  facility.  The 
boardroom  could  also  accommodate  meetings  of  the  community 
Board  of  Directors  as  well  as  provide  a  general  meeting 
room  for  the  community  at  large  when  the  room  is  not  in  use 
by  the  mediation  facility. 

One  of  the  original  goals  of  mediation  was  to 
provide  a  more  humane  method  of  resolving  child  custody  and 
access  disputes.  This  continues  to  be  an  important  part  of 
the  mediation  service.  As  children  will  necessarily  be 
involved  and  may  even  meet  with  mediators  from  time  to 
time,  a  child  care  facility  should  be  included  in  the 
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design  of  the  Mediation  Centre.  This  facility  would  be 
available  to  care  for  children  while  their  parents  are 
involved  in  mediation  at  the  Centre.  It  would  contribute 
to  increased  use  of  the  facility  if  the  parents  are  able  to 
bring  their  children  with  them  at  the  time  these 
negotiations  take  place. 


C.  The  Mediation  Centre’s  Staff  and  Management 

Responsibility  for  management  ©f  the  Centre  itself 
should  be  with  a  Director.  This  Director  would  be  assisted 
by  the  Community  Board  of  Directors  comprised  ©f 
representatives  of  the  local  Bar,  Bench  and  public. 

Through  the  Community  Board  of  Directors,  the  Director 
could  liaise  on  behalf  of  the  Mediation  Centre  with  each  of 
these  important  groups. 

The  Mediation  Centre  would  have  full-time 
mediators  on  staff.  If  the  full-time  staff  was  not  able  to 
accommodate  the  workload,  it  would  be  appropriate  for  other 
mediators  to  be  used  on  a  contract/fee-for-service  basis. 

It  may  also  be  important  to  consider  bringing  specialist 
mediators  in  for  particular  cases  or  to  facilitate  the 
continuance  of  an  existing  mediator/client  relationship. 

While  there  have  been  comments  earlier  in  this 
report  about  the  qualifications  ©f  mediators,  the  Committee 
wishes  to  reiterate  that  the  minimum  standards  for 
mediators  used  by  the  facility  would  be  the  standards 
established  by  the  Ontario  Association  for  Family  Mediation 
and  Family  Mediation  Canada.  While  both  associations  have 
made  an  effort  to  design  specific  training  programs  for 
mediators  with  respect  to  domestic  violence,  sexual  abuse 
and  power  imbalances,  the  Committee  wishes  to  emphasize 
that  all  mediators  and  intake  workers  should  be  required  to 
have  received  training  in  these  areas  to  assist  them  in 
dealing  with  clients  who  may  have  come  from  those 
experiences . 

The  service  is  comprehensive  and  will  therefore 
involve  mediation  of  disputes  concerning  property. 

Financial  consultants  should  be  available  within  the 
community  to  assist  the  clients  and  mediators  with  such 
disputes.  The  financial  consultants  should  be  retained  on 
a  fee-for-service  basis  and  be  retained  directly  by  the 
clients . 


It  should  be  clear  from  the  earlier  recommend¬ 
ations  that  public  legal  education  could  be  an  important 
part  of  the  Mediation  Centre's  role  in  the  community.  A 
lawyer  should  be  available  on  the  staff  of  the  Mediation 
Centre  to  provide  public  legal  education  for  the  community 
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and  the  staff  of  the  Centre  itself.  The  lawyer  would  not 
advise  or  represent  spouses  using  the  facility.  The  lawyer 
would  have  responsibility  for  community  public  legal 
education  about  family  law  and  mediation  as  well  as  the  on¬ 
going  upgrading  of  the  staff’s  knowledge  of  family  law.  It 
may  even  be  appropriate  for  such  a  lawyer  to  be  assisted  by 
law  students  who  would  receive  credit  for  work  towards 
degrees  in  law  or  mediation. 

A  specific  responsibility  for  hearing  and  acting 
on  complaints  received  from  the  Bench,  the  local  Bar  or 
clients  of  the  mediation  service  should  be  fixed  with  the 
Community  Board  of  Directors.  There  is  no  doubt  that 
during  the  initial  stages  of  operation,  the  Mediation 
Centre  will  need  to  rely  on  comments  from  users  of  the 
service.  This  is  an  important  part  of  the  evaluation  of 
the  Centre. 

Secretaries  and  administrative  staff  should  be 
hired  as  required  and  it  should  be  recognized  that 
mediators  in  the  facility  should  spend  their  time  mediating 
and  not  providing  secretarial  or  administrative  support. 

On  the  subject  of  the  Centre’s  "Staff  and 
Management"  Fran  Kiteley  observed  as  follows: 

"As  drafted,  the  part  of  the  model  would  allow  non¬ 
lawyer  mediators  and  'financial  consultants'  to 
participate  in  the  mediation  of  property  and  support 
issues.  For  the  reasons  indicated  above,  that  must 
not  occur. 

The  model  should  clearly  specify  the  requirement  that 
only  lawyer  mediators  or  a  team  of  lawyer /non- lawyer 
mediators  participate  in  mediation  of  property  and 
support  issues.  If  the  mediator  arranges  or 
participates  in  sessions  involving  actuaries, 
accountants  or  appraisers  (i.e.  financial  consultants 
within  the  meaning  of  the  model)  the  frame  of 
reference  must  be  clearly  spelled  out  in  advance.  If 
the  issues  are  sufficiently  complex  to  justify 
'financial  consultations',  the  clients. will  likely 
have  independent  counsel,  and  those  counsel  must  be 
consulted  in  formulating  the  issues  and  the  process  of 
mediation.  The  Family  Law  Act  has  been  with  us  for 
only  three  years.  The  single  most  important  issue 
arising  out  of  The  Family  Law  Act  is  the  basis  upon 
which  property  is  'valued'.  Few  cases  have  been 
determined  by  the  Court  of  Appeal.  Accordingly  the 
case  law  is  unsettled. 
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There  is  a  grave  danger  that  mediation  of  these 
complicated  issues  could  be  prejudicial  t©  the 

clients . 

With  regret,  I  do  not  have  a  solution  to  offer. 

Suffice  it  to  say  that  this  part  of  the  model  requires 
more  in-depth  study  and  consideration  in  order  to 
formulate  a  more  comprehensive  approach." 


D.  The  Mediation  Centre's  Work 

As  set  out  in  the  first  section  concerning  goals, 
the  mediation  services  provided  should  be  voluntary  and 
comprehensive.  This  means  that  the  services  delivered 
should  include  mediation  of  custody,  access,  support, 
property  division  and  divorce.  Mediation  should  be 
available  for  virtually  all  aspects  of  family  disputes  with 
the  exception  of  domestic  violence  and  offences  related  to 
the  family.  For  example,  mediation  should  not  be  available 
for  Children's  Law  Act  or  Family  Law  Act  offences. 

Mediation  should  also  not  be  available  for  domestic  assault 
cases.  These  matter  should  be  prosecuted  in  the  normal 
course  of  events . 

The  Mediation  Centre  should  be  in  a  position  to 
deliver  its  services  to  clients  before  litigation  has  been 
initiated.  It  should  be  available  for  individuals  who  have 
already  instituted  proceedings  but  wish  to  explore  an 
alternative  and  it  should  also  be  available  after 
proceedings  have  concluded.  Often  time  disputes  arise 
after  the  proceedings  have  been  concluded.  The  mediation 
service  should  be  available  to  assist  parties  in  that 
predicament. 

As  set  out  earlier,  independent  legal 
representation  should  be  urged  by  mediation  staff  at  all 
stages,  but  especially  prior  to  executing  any  agreement. 

The  Mediation  Centre  should  also  act  as  a  lawyer 
referral  service  for  family  law  specialists  in  the 
community.  The  list  of  lawyers  on  such  a  service  should  be 
prepared  by  the  Community  Board  of  Directors  in  conjunction 
with  the  Canadian  Bar  Association  of  Ontario  and  the  Law 
Society  of  Upper  Canada.  Lawyers  who  are  family  law 
specialists  and  wish  to  be  on  the  list  should  be  included. 

These  public  legal  education  services  are  a 
logical  extension  of  the  Committee's  recommendations  for  a 
procedural  requirement  for  one  time  attendance  at  a  public 

legal  education  session. 

The  Centre's  work  will  include  the  provision  of 
public  legal  education  and  in-house  education  about 


116 


mediation  and  family  law.  For  this  reason  the  Mediation 
Centre  should  have  its  own  audio/visual  equipment  to 
provide  these  services . 

The  Mediation  Centre  should  offer  courses  similar 
to  that  offered  through  the  Supreme  Court  of  Ontario 
entitled  "Separation  and  Divorce  Experience".  These 
educational  sessions  should  be  provided  at  a  reasonable  fee 
and  be  available  on  an  on-going  basis,  year-round  at  times 
convenient  to  the  public. 

Assessment  services  are  an  important  part  of 
custody  and  access  determinations.  If  assessment  services 
are  available  in  the  community,  the  Mediation  Centre  should 
rely  upon  those  services  as  required.  In  the  event  the 
particular  community  in  which  the  Mediation  Centre  exists 
does  not  have  assessment  services,  serious  consideration 
should  be  given  to  supplying  those  services  through  the 
Centre . 


As  the  Mediation  Centre  will  have  a  child  care 
capability,  serious  consideration  should  also  be  given  to 
using  the  Centre  as  a  supervised  access  facility.  It  could 
assist  parents  by  providing  a  neutral  drop-off  and  pick-up 
point  for  their  children  and  also  provide  supervision 
whether  on  a  court  ordered  or  voluntary  basis. 

Depending  on  the  location  of  the  Mediation  Centre, 
its  staff  should  be  sensitive  to  the  linguistic  needs  of 
the  community  and  the  needs  of  those  under  other 
disabilities.  The  Mediation  Centre  should  ensure  that 
there  is  access  to  interpretation  services  in  the 
community.  The  public  legal  education  material  should  be 
provided  in  a  multi-lingual  format  where  appropriate. 


E.  The  Mediation  Centre's  Resources 


A  Mediation  Centre  on  the  scale  proposed  by  this 
Committee  could  only  be  launched  with  Government  funding. 
Such  funding  should  come  from  both  the  Federal  and 
Provincial  Governments,  with  consideration  of  user  fees  on 
a  sliding  scale. 

While  the  Centre  should,  in  some  cases,  be  free  to 
users  of  its  services,  clients  should  be  expected  to  absorb 
the  cost  of  retaining  private  experts  on  assessments  for 
custody  and  access  purposes  and  valuations  for  property 
division  matters. 

The  Mediation  Centre  should  also  be  capable  of 
assisting  clients  in  understanding  the  availability  of 
Legal  Aid.  All  needs  for  independent  legal  advice  and 
assistance  should  be  referred  to  private  lawyers  in  the 
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local  community.  Clients  should  be  responsible  for  their 
own  accounts  with  lawyers  and  for  arranging  their  own  Legal 

Aid  applications. 


F.  The  Mediation  Centre ' s  Evaluation 


The  Committee  was  of  the  opinion  that  this  was  an 
important  part  of  the  Centre”®  goals.  The  facility  should 
be  supplied  with  computer  support  to  ensure  up-to-date 
record  keeping  and  statistics-gathering.  Evaluation  of  the 
Centre  should  include  the  items  detailed  in  the  earlier 
conclusions . 

Conclusion 


As  stated  at  the  beginning  of  this  chapter,  the  above 
comments  are  intended  to  provide  a  more  detailed,  but  not 
exhaustive,  description  of  the  Mediation  Centre.  These 
comments  should  be  considered  as  a  part  of  the  Committee 0 s 
recommendations  with  respect  to  the  establishment  of  the 
Mediation  Centre. 

Note:  The  differences  of  opinion  expressed  in  the  body  of 
the  report  by  the  Ontario  Women's  Directorate,  Fran  Kiteley 
and  Judy  Ryan  apply,  where  appropriate,  with  respect  to  the 

above  model . 
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The  Report,  of  the  Attorney  General '  s 
Advisory  Committee  on  Mediation 
in  Family  Law 


CHAPTER  7 


RELATED  MATTERS 


(i)  Mediation  and  Access 

Prof.  C.  James  Richardson  in  his  study  on 
mediation  noted  that  "lawyers,  mediators,  judges  and 
sometimes  clients  themselves,  are  in  agreement  that  access 
is  almost  invariably  contentious  and  tends  to  remain  so 
long  after  the  final  settlement." 

Ontario  recently  introduced  Bill  124  an  Act  to 
amend  the  Children's  Law  Reform  Act.  It  proposes 
significant  new  remedies  with  respect  to  access  for  both 
the  custodial  and  non-custodial  parent.  The  Bill  ie 
included  in  the  background  pages.  It  specifically  names 
mediation  as  one  of  several  orders  that  can  be  made  in  an 
effort  to  assist  with  the  enforcement  of  access  rights  and 
obligations . 

There  is  a  growing  body  of  evidence  that  mediation 
is  particularly  effective  in  helping  parents  with  access 

difficulties . 

In  a  1985  assessment  of  mediation  services  located 
at  the  Provincial  Court  (Family  Division)  311  Jarvis 
Street,  Toronto,  conducted  by  the  Ministry  of  the  Attorney 
Generals  Research  Services,  it  was  found  that  the  most 
common  issue  referred  to  mediation  was  child  access  (80%). 
The  assessment  also  concluded  that  "disputes  over  custody 
or  access  were  more  successfully  mediated  than  disputes 
over  support."  Fifty-one  percent  of  those  in  mediation 
over  an  access  dispute  reached  a  full  agreement.  A  further 
7  percent  reached  a  partial  agreement. 

Prof.  Richardson  observed  as  follows  with  respect 

to  access s 

"The  evidence  from  this  research  suggests  that 
perhaps  the  most  important  contribution  of  court-based 
counselling  and  mediation  services  is  in  aiding 
couples  to  work  out  workable  and  realistic  arrange¬ 
ments  that  ensure  the  non-custodial  parent  continuing 
contact  with  his  or  her  children,  allow  the  custodial 
parent  some  free  time  of  parental  responsibility  and 
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respect  the  right  of  that  parent  to  organize  his  or 
her  life  and  that  of  the  children  in  a  predictable 
fashion.  Thus,  many  of  those  interviewed  in  the  OFMS, 
while  having  few  problems  working  out  custody,  main¬ 
tenance  and  property,  expressed  a  need  for  post- 
divorce/post-separation  counselling  with  respect  to 
access.  This  was  especially  so  among  the  small  group 
of  people  who  were  attempting  a  joint  custody  and 
shared  parenting  arrangement.  Similarly,  clients  in 
Winnipeg  Study  estimate  that  mediation  was  most 
helpful  in  contributing  to  resolution  of  access 
(visitation)  problems." 

While  the  Committee  did  not  discuss  access 
enforcement  at  length,  consideration  was  given  to  the  issue 
of  supervised  access.  Bill  124  also  lists  "supervised 
access  orders"  as  an  alternative  means  of  enforcement. 

The  Children's  Law  Reform  provides  as  follows  with 
respect  to  supervised  access  and  custody? 

"35.--  (1)  Where  an  order  is  made  for  custody  of  or 
access  to  a  child,  a  court  may  give  such  directions  as 
it  considers  appropriate  for  the  supervision  of  the 
custody  or  access  by  a  person,  a  children's  aid 
society  or  other  body. 

(2)  A  court  shall  not  direct  a  person,  a  children's 
aid  society  or  other  body  to  supervise  custody  or 
access  as  mentioned  in  subsection  (1)  unless  the 
person,  society  or  body  has  consented  to  act  as 
supervisor.  982,  c.20,  s.l,  part." 

A  number  of  services  have  sprung  up  offering 
supervised  access  facilities,  that  is  a  neutral  ground 
where  parents  may  pick  up  and  drop  off  children  in  a  way 
that  is  organized  and  minimizes  unnecessary  contact  between 
parents.  These  facilities  also  offer  a  parent  who  may  be 
under  "a  cloud"  due  to  allegations  of  abuse,  an  opportunity 
to  see  the  child. 

While  the  Committee  did  not  have  this  as  a  part  of 
its  mandate  it  is  of  the  view  that  such  a  service  would 
logically  fit  into  the  mediation  model  proposed.  Further 
consideration  of  supervised  access  is  warranted  and  should 
be  undertaken  as  soon  as  possible. 

The  Committee  therefore  recommends  as  follows: 

Conclusion  50.  Any  mediation  service  established  should  be 
encouraged  to  play  a  significant  role  with  respect  to 
access  to  children.  Services  of  any  facility  should  include 
the  provision  of  a  place  for  supervised  access  or  custody 
and  act  as  a  pick-up/drop-off  point  for  access  visits. 
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(ii)  Family  Law  Clinics 

As  the  Committee  reflected  on  its  recommendations, 
particularly  those  concerning  public  legal  education  with 
respect  to  family  law  through  a  mediation  service,  it 
seemed  clear  that  such  services  could  eventually  be 
expanded  to  act  as  comprehensive  family  law  clinics.  As 
such  they  could  serve  a  wide  variety  ©f  community  needs  in 
the  area. 


The  Committee  therefore  recommends! 

Conclusions  51.  Further  consideration  by  government  and 
interested  groups  should  be  given  as  to  whether  there  is  a 
need  to  move  toward  community-based,  comprehensive  family 

law  clinics. 
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(iii)  Arbitration  in  Family  Lav 

During  the  last  year  there  has  been  increased 
interest  in  the  use  of  arbitration  generally,  but  also 
particular  interest  in  the  use  of  arbitration  in  family 
disputes.  While  it  was  not  a  part  of  this  Committee's 
mandate  to  examine  the  role  and  function  of  arbitration. 
Committee  members  felt  some  comment  on  this  development  was 
appropriate . 

The  following  excerpt  from  the  Report  of  the 
Attorney  General's  Advisory  Committee  on  an  International 

Arbitration  Centre  provides  a  general  description  of 

arbitration . 

"Arbitration 


Arbitration  is  a  method  of  resolving  disputes 
privately,  which  is  to  say  outside  the  public  courts. 
The  parties  to  a  dispute  may  agree  to  resolve  it  by 
arbitration  rather  than  by  a  lawsuit,  in  which  case 
they  select  one  or  more  arbitrators  and  a  place  for 
the  arbitration  and  agree  on  the  rules  that  will 
govern  the  proceedings.  Most  arbitrations  in  Ontario 
are  carried  out  under  the  authority  of  the 
Arbitrations  Act  R.S.O.  1980,  c.25,  which  provides  a 
very  basic  framework  and  which  makes  provision  for 
enforcement  of  arbitral  awards  through  the  courts  if 
the  parties  do  not  comply  voluntarily. 

Parties  to  disputes  may  prefer  to  arbitrate  rather 
than  to  go  to  court  for  many  reasons.  Arbitration  may 
be  faster  than  litigation  simply  because  hearings  can 
be  held  at  the  convenience  of  the  parties.  The 
parties  choose  the  person  who  will  adjudicate  their 
dispute,  which  may  benefit  them  in  the  arbitrator's 
experience,  expertise  and  temperament.  The  rules  and 
procedures  of  arbitration,  being  within  the  control  of 
the  parties,  may  be  more  flexible  and  convenient  than 
the  rules  of  civil  procedure.  Arbitration  is  a 
private  process,  so  one  does  not  parade  the  details  of 
one's  dispute  in  public.  While  arbitration  is 
sometimes  said  to  be  less  acrimonious  than  litigation, 
this  may  depend  more  on  the  character  of  the  parties 
and  their  counsel  than  on  the  process  they  have  chosen 
to  resolve  their  differences.  Finally,  arbitration 
may  be  cheaper  than  litigation,  largely  because  it  is 
faster  and  simpler,  even  though  the  parties  must  pay 
for  an  arbitrator  and  the  site  of  the  arbitration, 
which  they  do  not  do  in  the  case  of  a  lawsuit. 

People  may  resort  to  private  arbitration  to 
resolve  any  dispute  that  does  not  have  an  element  of 
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public  interest  to  it.  Criminal  charges  or  questions 
relating  to  civil  rights  or  the  allocation  of  social 
benefits  are  largely  inappropriate  to  private 
arbitration.  The  most  common  kind  of  arbitration  in 
Ontario  is  almost  certainly  labour  arbitrations 
conducted  to  resolve  disputes  under  a  collective 
agreement.  The  law  requires  that  these  disputes  be 
arbitrated  rather  than  made  the  subject  of  litigation. 
Commercial  arbitrations  to  resolve  business  disputes 
are  more  common  in  some  industries  than  in  others . 

They  are  common  in  the  construction  industry,  as  they 
allow  disputes  to  be  resolved  by  experts  without 
necessarily  delaying  the  progress  of  construction. 
Insurance  companies  use  arbitration  among  themselves 
to  resolve  questions  of  liability  for  contributions  to 
payments . 

A  small  number  of  arbitrations  take  place  under  the 
provisions  of  certain  statutes  such  as  the 
Condominiums  Act,  or  the  Municipal  Arbitrations  Act. 

Because  arbitrations  are  by  their  nature  private, 
no  one  knows  exactly  how  many  occur  in  Ontario. 
Nevertheless,  it  appears  safe  to  say  that  their  number 
will  increase  in  the  future.  Both  the  public  and  the 
legal  profession  are  searching  for  alternatives  to  the 
delays  and  expenses  of  traditional  litigation,  and 
arbitration  is  perhaps  the  best  known.  The  Rules  of 
Practice  that  came  into  force  in  1985  allow  judges  to 
refer  parties  to  arbitration  on  appropriate  points  in 
litigation  . . . 

Arbitration  is  often  discussed  together  with 
mediation  and  conciliation,  other  forms  of  non- 
judicial  dispute  resolution.  Arbitration,  while 
private,  still  decides  the  dispute  on  its  merits  and 
the  award  binds  the  parties.  Mediation  and 
conciliation  both  involve  a  search  for  compromise 
solutions  which  are  rarely  binding.  Public  policy  in 
favour  of  alternative  dispute  resolution  will  usually 
promote  all  three.  Facilities  to  encourage  or  house 
arbitration  can  easily  be  adapted  to  suit  mediation 
and  conciliation  as  well." 

After  the  release  of  this  report,  Mr.  Justice 
Zuber ' s  Report  of  the  Ontario  Courts  Inquiry  made  the 
following  recommendation  with  respect  to  arbitrations : 

"118.  A  voluntary  arbitration  mechanism  should  be 
built  into  the  justice  system.  After  the  commencement 
of  a  proceeding,  either  party  should  be  able  to 
propose  that  the  matter  be  resolved  by  arbitration. 


123 


If  the  other  party  or  parties  agree,  and  the  parties 
agree  upon  an  arbitrator,  the  matter  should  proceed 
forthwith  to  arbitration.  The  arbitration  should  be  a 
procedure  of  record  and  the  procedure  should  accord 
with  the  principles  of  natural  justice  but  the  strict 
rules  respecting  the  admissibility  of  evidence  need 
not  be  observed.  The  arbitration  award,  when 
rendered,  should  be  filed  with  the  court  in  which  the 
matter  was  commenced  and  be  deemed  to  be  a  judgment  of 
that  court  and  appealable  as  a  judgment  of  that  court. 
The  fees  of  the  arbitrator  should  be  paid  by  the 
parties  to  the  dispute." 

If  any  more  impetus  was  required  Mr.  Justice 
Osborne  in  his  Report  on  Motor  Vehicle  Accident 
Compensation  in  Ontario  commented  as  follows: 

"Alternative  access  to  arbitration  could  be  provided 
within  the  court  structure.  Serious  consideration 
ought  to  be  given  to  establishing  an  arbitration 
division  within  the  court  system.  Judges  involved 
should  have  some  specific  interest  and  expertise. 

This  would  permit  binding,  fast  track  counsensual 
arbitration  for  disputes  where  the  parties  seek  this 
relatively  inexpensive  resolution.  This  might  be 
particularly  useful  in  resolving  first  party 
automobile  insurance  disputes;  however,  I  can  see  no 
reason  to  restrict  this  concept  to  automobile 
insurance-related  problems." 

The  legal  services  market  place  has  responded  to 
the  increased  acceptance  of,  and  demand  for,  arbitration 
services  by  spawning  several  private  enterprises. 

Interest  in  arbitration  is  not  confined  to 
Ontario.  In  the  United  States  several  court-annexed 
arbitration  schemes  have  been  instituted.  Some  countries, 
such  as  Denmark,  have  historically  taken  an  approach  to 
family  disputes  which  is  more  administrative  than 
adversarial.  Disputes  only  go  to  court  if  an  arbitration/ 
mediation  attempt  is  unsuccessful. 

In  March  of  1988  the  Family  Law  Council  ©f 
Australia  released  a  report  prepared  by  the  Arbitration  in 
Family  Law  Committee.  The  Report  on  Arbitration  in  Family 
Law  examines  the  role  that  arbitration  can  play  in  family 
law  and  recommends  the  implementation  of  an  arbitration 
scheme  for  family  law  matters,  which  would  be  funded  by  the 
Government  and  supervised  and  administered  by  the  court. 

The  Report  discusses  the  various  advantages  and 
disadvantages  of  "consensual  arbitration",  "mandated 
arbitration"  and  "court-annexed  arbitration". 
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The  Institute  of  Law  Research  and  Reform  of 
Alberta  has  also  released  a  discussion  paper  entitled 
"Towards  a  New  Arbitration  Act  for  Alberta  -  Issue  Paper 
No .l".  The  issue  must  be  addressed  in  the  family  law 
area.  While  the  Alberta  Report  does  not  specifically  deal 
with  arbitration  in  family  law,  its  recommendations  could 
apply  in  this  field® 

The  growth  of  this  method  of  alternate  dispute 
resolution  holds  great  promise  and  should  be  the  subject  ©f 
further  study  to  determine  its  precise  role  and  function, 
its  consequences  for  families  and  whether  any  legislative 

reform  is  needed. 

The  Committee  therefore  recommends i 

Conclusion  52.  The  role  and  function  of  arbitration  in 
family  law  should  be  studied  further  to  determine  its 
precise  role  and  function,  its  consequences  for  families 
and  the  need  for  legislative  reform,  if  any. 
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